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Title  6— ECONOMIC 
STABILIZATION 

Chapter  II — Pay  Board 
REVISION  OF  CHAPTER 

On  July  20,  1972,  a  notice  of  proposed 
rule  making  was  published  In  the  Fed¬ 
eral  Register  (37  F.R.  14531).  That 
notice  proposed  to  revise  and  republish 
Parts  201  and  202  of  Pay  Board  regula¬ 
tions.  Interested  persons  were  allowed  to 
submit  written  comments  or  suggestions 
to  the  Board  within  the  period  of  30 
days  from  the  date  of  publication  of  the 
proposed  regulations.  In  addition,  public 
hearings  on  the  provisions  of  the  pro¬ 
posed  revision  were  scheduled  and  con¬ 
ducted  during  the  month  of  August  In 
Chicago,  HI.;  San  Francisco,  Calif.;  At¬ 
lanta,  Ga.;  and  Washington,  D.C.  Per¬ 
sons  who  desired  to  make  oral  presenta¬ 
tions  were  given  an  opportunity  to  do  so 
in  accordance  with  the  notice  of  hear¬ 
ing  (37 F.R.  14531). 

During  the  course  of  the  recodification 
hearings  more  than  60  presentations 
were  made.  In  addition  to  this  oral  testi¬ 
mony  over  1,200  pages  of  written  sub¬ 
missions  were  received.  The  Pay  Board 
then  reviewed  the  extensive  submissions 
and,  in  the  process  of  this  review,  con¬ 
sidered  the  totality  of  its  regulations. 
Policy  decisions  were  reached  affecting 
the  regulations  (both  substantive  and 
procedural). 

The  revision  of  Parts  201  and  202  as 
previously  proposed  is  hereby  adopted 
with  certain  modifications  as  set  forth 
below.  Because  of  the  revision  of  Parts 
201  and  202,  it  proved  necessary  to  make 
certain  conforming  changes  to  other 
parts  not  published  for  comment.  In 
view  of  this,  the  Board  determined  that 
these  other  parts,  together  with  the 
Board's  rulings  and  delegations,  should 
also  be  reviewed,  and  in  some  cases  re¬ 
vised,  in  the  light  of  a  year's  experience. 
Accordingly,  this  document  contains  all 
Pay  Board  regulations,  delegations,  and 
rulings,  updated  and  revised  in  a  single 
publication  for  the  convenience  of  the 
public. 

The  discussion  which  follows  high¬ 
lights  significant  changes.  While  not  an 
exhaustive  outline,  it  has  been  prepared 
for  the  convenience  of  the  public  by  ref¬ 
erence  to  parts,  subparts,  sections,  ap¬ 
pendices,  etc.,  in  the  following  order: 
Part 200  (information), Part 201  (stabili¬ 
zation  of  wages  and  salaries).  Part  202 
(prenotification  and  reporting).  Part 
205  (procedures),  appendix  < special  reg¬ 
ulations),  and  orders  (delegations  of 
authority). 

Part  200 

Technical  and  substantive  changes 
have  been  made  in  Part  200.  The  pur¬ 
pose  of  these  changes  is  to  clarify  exist¬ 
ing  Pay  Board  policy  with  respect  to  re¬ 
questing  and  obtaining  information  from 
the  Board  under  the  Freedom  of  Infor¬ 
mation  Act,  5  U.S.C.  552.  For  the  guid¬ 
ance  and  convenience  of  the  public,  a 


list  of  items  has  been  included  to  indi¬ 
cate  those  Items  generally  available  for 
(inspection  and  copying  (§  200.21).  In 
addition,  Information  and  records  not 
required  to  be  disclosed  have  been  enu¬ 
merated  (§  200.22).  New  provisions  with 
respect  to  authentication  of  records  have 
been  added  (§  200.23)  and  the  section 
with  respect  to  fees  has  been  revised 
(§  200.28). 

Part  201 

Part  201,  as  set  forth  in  the  notice  of 
proposed  rule  making  on  July  20,  1972, 
contained  a  complete  revision  of  format. 
Subsequent  to  that  publication  the  Board 
amended  existing  regulations  to  carry 
out  immediate  changes  in  Board  policy. 
These  changes  continued  to  reflect  the 
old  numbering  system.  With  these  re¬ 
codified  final  regulations  additional 
minor  changes  have  been  made  to  the 
numbering  system  for  Subparts  A,  B,  E, 
and  G.  Accordingly,  to  properly  explain 
the  changes  made  in  certain  situations 
it  becomes  necessary  to  identify  three 
separate  sets  of  numbers.  Wherever  ref¬ 
erence  is  made  to  an  “old”  section  num¬ 
ber,  the  reference  means  the  regulations 
in  effect  immediately  prior  to  this  recodi¬ 
fication.  Whenever  reference  is  made  to 
a  “proposed”  section  number,  the  refer¬ 
ence  means  the  numbering  system  incor¬ 
porated  in  the  notice  of  proposed  rule 
making,  published  July  20,  1972.  Refer¬ 
ence  to  a  “new”  section  number  means 
as  recodified  in  the  regulations  which 
follow. 

Subpart  A 

Section  201.1  Purpose  and  scope.  New 
§  201.1  substantially  incorporates  the 
provisions  of  proposed  §  201.1,  except  for 
minor  changes  of  a  technical  or  clarify¬ 
ing  nature.  Old  §§  201.12  and  201.16  were 
incorporated  in  proposed  §  201.1  and  are 
carried  into  new  §  201.1  except  that  a 
sentence  has  been  deleted.  Since  regula¬ 
tions  in  effect  for  Phase  I  dealing  with 
wages  and  salaries  have  now  been  super¬ 
seded,  that  sentence  has  been  deleted. 

Section  201.2  Definitions.  Old  §  201.2 
has  been  deleted  because  all  Phase  I 
rules  applicable  to  wages  and  salaries  are 
now  considered  to  have  been  superseded 
by  the  rules  prescribed  in  this  chapter. 
Old  §  201.3,  relating  to  definitions,  has 
been  renumbered  as  new  §201.2.  New 
definitions  have  been  added  for  the 
terms  “average  hourly  benefit  rate”, 
“average  hourly  included  benefit  rate”, 
“average  hourly  qualified  benefit  rate”, 
“employee”,  “employer”,  and  “pay  ad¬ 
justment”.  The  definition  of  “tandem  re¬ 
lationship”  has  been  incorporated  (as 
proposed)  in  new  §  201.32(d) .  The  defini¬ 
tions  of  “included  benefit”  and  "qualified 
benefit”  have  been  revised  to  conform  to 
new  §§  201.58  and  201.59.  The  definition 
of  “wages  and  salaries”  has  been  altered 
to  reflect  that  payments  to  (or  on  behalf 
of)  retirees  are  wages  and  salaries  within 
the  meaning  of  the  regulations.  New  defi¬ 
nitions  of  “employee”  and  “employer” 
are  also  added  to  clarify  the  Board's  rules 
as  to  coverage  by  this  chapter. 


Subpart  B 

Section  201.10  General  wage  and 
salary  standard.  Paragraph  (a)  of  this 
section  contains  minor  changes  of  a 
clarifying  nature.  Paragraph  (c)  of  this 
section  has  been  added  to  clarify  the  fact 
that  the  Pay  Board  or  its  delegate  re¬ 
tains  authority  under  the  Act  to  limit 
increases  in  particular  cases  other  than 
as  provided  in  the  standard. 

Section  201.11  Exceptions.  Old 
§  201.11  contained  all  exceptions  pre¬ 
scribed  by  the  Board  and  the  procedural 
rules  applicable  thereto.  Under  recodi¬ 
fication  each  subparagraph  of  para¬ 
graph  (a)  of  such  section  has  been 
republished  as  a  new  section.  Proposed 
§  201.29  has  been  deleted  in  favor  of 
incorporating  the  specific  procedural 
provisions  within  the  particular  section. 
Old  §  201.11(b),  relating  to  the  overall 
limitation  on  exceptions,  has  been  re¬ 
vised  to  include  examples  which  make 
clear  that  although  two  or  more  excep¬ 
tions  might  apply,  the  maximum  per¬ 
missible  increase  is  only  that  available 
under  any  one  of  such  exceptions.  More¬ 
over,  each  new  exception  section  con¬ 
tains  a  rule  with  respect  to  the 
limitation  of  increases  applicable  under 
such  exception.  This  rule  does  not  rep¬ 
resent  any  change  in  the  substance  of 
Pay  Board  policies  with  respect  to  these 
exceptions.  New  paragraph  (c)  of 
§  201.11  provides  a  cross  reference  to  re¬ 
porting  requirements  and  procedures  in 
Parts  202  and  205,  respectively.  Old 
§  201.11(d)  has  been  retained  as  a  cross 
reference  to  new  §  201.30  which  incor¬ 
porates  the  rules  with  respect  to  excep¬ 
tions  on  a  case-by-case  basis.  A  new 
paragraph  (e)  has  been  added  to  make 
clear  that  in  applying  for  any  exception 
to  the  standard  the  burden  of  proof  is 
on  the  applicant. 

Section  201.12  Exception  for  certain 
tandem  wage  and  salary  increases.  Old 
§  201.12  has  been  deleted  and  the  sub¬ 
stance  of  such  rule  incorporated  into 
new  §  201.1.  New  §  201.12  incorporates 
the  exception  previously  contained  in 
old  §  201.11(a)  (1)  with  a  liberalizing 
substantive  change.  Under  the  old  rule, 
a  tandem  exception  could  not  be  claimed 
with  respect  to  tandem  second  year  in¬ 
creases  in  a  contract  because  of  the  6- 
month  limitation  in  old  §  201.11(a)  (1) 
(i)  (b) .  New  §  201.12(a)  (4)  provides  that 
the  6-month  lag  period  runs  from  the 
effective  date  of  a  wage  and  salary  in¬ 
crease  in  the  leader  unit  rather  than 
from  the  effective  date  of  the  contract 
or  pay  practice  applicable  to  the  leader 
unit.  The  format  of  the  exception  has 
also  been  altered  to  provide  greater 
clarity. 

Section  201.13  Exception  for  certain 
tandem  qualified  benefit  relationships. 
Old  §  201.13  contained  rules  with  re¬ 
spect  to  retroactivity  now  incorporated 
in  several  sections  of  Subpart  C.  Pro¬ 
posed  §  201.13  has  been  renumbered  as 
new  §  201.14  in  order  to  set  forth  both 
tandem  exceptions  in  numerical  order. 
Thus,  proposed  §  201.17  has  been  renum¬ 
bered  as  new  §  201.13  and  substantially 
incorporates  the  rules  contained  in  old 
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§201.11(a)(7).  This  new  section  has 
been  revised  for  substantially  the  same 
reasons  set  forth  above  with  respect  to 
the  exception  for  tandem  wage  and  sal¬ 
ary  increases. 

Section  201.14  Exception  for  essen¬ 
tial  employees.  Old  §  201.14  contained 
rules  with  respect  to  deferred  increases 
now  provided  in  new  5  201.35.  Proposed 
§  201.14  has  been  renumbered  as  new 
§  201.15.  New  §  201.14  substantially  in¬ 
corporates  the  rules  prescribed  in 
§  201.11(a)  (2)  and  has  only  been  revised 
to  reflect  a  change  in  format,  including 
the  procedures  and  limitation  provisions 
previously  applicable. 

Section  201.15  Exception  for  certain 
catch-up  increases.  Old  5  201.15  con¬ 
tained  rules  with  respect  to  wage  and 
salary  increases  payable  under  section 
203(c)(3)  of  the  Economic  Stabiliza¬ 
tion  Act  of  1970,  as  amended.  These 
rules  are  now  incorporated  in  new 
§  201.36.  Proposed  §  201.15  has  been  re¬ 
numbered  as  new  §  201.16.  New  §  201.15 
contains  all  of  the  provisions  in  old 
5  201.11(a)(3)  and  technical  and  con¬ 
forming  changes  with  respect  to  proce¬ 
dures  and  the  limitation. 

Section  201.16  Exception  for  qualified 
merit  plans.  Old  5  201.16  has  been  sub¬ 
stantially  incorporated  into  new  5  201.1 
except  for  the  sentence  preserving  the 
Phase  I  rule.  Proposed  5  201.16  has  been 
renumbered  as  new  5  201.17.  New  5  201.16 
contains  all  of  the  provisions  in  old 
5  201.11(a)(5),  as  recently  amended  to 
discontinue  the  exception  for  new  control 
years,  and  technical  and  conforming 
changes  with  respect  to  procedures  and 
the  limitation. 

Section  201.17  Exception  for  govern¬ 
mental  wage  determinations.  Old  5  201.17 
has  been  substantially  incorporated  into 
new  5  201.41.  Proposed  5  201.17  has  been 
renumbered  as  new  5  201.13.  New  5  201.17 
contains  all  of  the  provisions  in  old 
5  201.11(a)(6)  and  technical  and  con¬ 
forming  changes  with  respect  to  pro¬ 
cedures  and  the  limitation.  In  addition,  a 
provision  has  been  added  to  make  clear 
that  the  exception  relates  to  wage  deter¬ 
minations  applicable  only  to  private  sec¬ 
tor  employees. 

Section  201.18  Exception  for  intra¬ 
unit  inequities.  New  5  201.18  contains  all 
of  the  provisions  in  old  5  201.11(a)(8) 
and  proposed  5  201.18.  A  technical  and 
conforming  change  has  been  added  with 
respect  to  procedures. 

Section  201 .19  Exception  for  low  wage 
employees.  New  5  201.19  contains  all  of 
the  provisions  in  old  5  201.11(a)  (9) .  Ex¬ 
amples  have  been  added  and  minor  tech¬ 
nical  and  conforming  changes  have  been 
made. 

Section  201.30  Exceptions  on  a  case- 
by-case  determination.  New  5  201.30  con¬ 
tains  all  of  the  provisions  in  old 
5  201.11(d)  and  proposed  5  201.30.  Only 
changes  of  a  clarifying  or  technical  and 
conforming  nature  have  been  made  with 
respect  to  procedures  and  the  limitation. 
New  paragraph  (a)  makes  clear  that 
notwithstanding  the  7  percent  limitation 
on  a  particular  exception,  the  Board  in 
a  particular  case  may  consider  treating 
a  request  for  exception  in  excess  of  the 


percentage  limitation  as  a  separate  re¬ 
quest  under  5  201.30  upon  proper  show¬ 
ing  by  an  applicant.  Such  new  paragraph 
(a)  also  delineates  between  criteria  for 
exceptions  not  covered  in  Subpart  B  and 
exceptions  covered  but  subject  to  the 
limitation  of  7  percent. 

Subpart  C 

Section  201.31  Retroactive  increases 
pursuant  to  5  203(c)  (2)  of  the  Act.  New 
5  201.31  incorpo rates  the  provisions  of  old 
5  201.13  (a) -(c)  and  is  adopted  as  pro¬ 
posed  with  minor  technical  and  conform¬ 
ing  changes.  In  addition,  a  new  substan¬ 
tive  rule  has  been  adopted  that  provides 
for  the  treatment  of  certain  wage  re¬ 
openers  scheduled  to  take  place  between 
August  15  and  November  14,  1971.  This 
new  policy  has  the  effect  of  revoking  Pay 
Board  Ruling  1972-51  (36  F.R.  13276). 

Section  201.32  Retroactivity  pursuant 
to  certain  consecutive  agreements  or 
practices  and  certain  tandem  relation¬ 
ships.  New  5  201.32  incorporates  the  pro¬ 
visions  of  old  5  201.13  (e)  and  (f),  and 
is  adopted  as  proposed  with  minor  tech¬ 
nical  and  conforming  changes. 

Section  201.33  Retroactivity  for  cer¬ 
tain  low  wage  employees  and  for  certain 
one-time  benefits.  New  5  201.33  incorpo¬ 
rates  the  provisions  of  old  5  201.13(g), 
and  is  adopted  as  proposed. 

Section  201.34  Increases  in  wages 
and  salaries  scheduled  after  November 
13,  1971,  for  services  rendered  in  certain 
periods  on  or  before  such  date.  New 
5  201.34  incorporates  the  provisions  of 
old  5  201.18,  and  is  adopted  as  proposed 
with  minor  technical  and  conforming 
changes. 

Section  201.35  Wage  and  salary  in¬ 
creases  effective  after  November  13, 1971. 
New  5  201.35  incorporates  the  provisions 
of  old  5  201.14,  and  is  adopted  with  clar¬ 
ifying,  technical  and  conforming 
changes.  In  addition,  a  new  substantive 
policy,  set  forth  in  paragraph  (c),  has 
been  adopted  providing  for  the  treat¬ 
ment  of  certain  wage  reopeners  sched¬ 
uled  to  take  place  after  November  13, 
1971,  under  contracts  agreed  to  before 
August  15,  1971.  Increases  pursuant  to 
these  wage  reopeners  are  treated  as  de¬ 
ferred  increases,  with  certain  special 
procedural  requirements.  A  clarifying 
change  has  been  made  with  respect  to 
the  “expiration”  of  pay  practices  previ¬ 
ously  set  forth.  All  wage  and  salary  in¬ 
creases  pursuant  to  pay  practices  in  any 
control  year  beginning  on  or  after  No¬ 
vember  14,  1972,  will  be  subject  to  the 
general  wage  and  salary  standard  and 
exceptions  thereto.  Special  clarifying 
rules  are  provided  for  those  “pay  prac¬ 
tices  previously  set  forth”  within  the 
meaning  of  Subpart  P. 

Section  201.36  Funds  raised  or  pro¬ 
vided  prior  to  August  15,  1971,  for  wage 
and  salary  increases  on  and  after  such 
date.  New  5  201.36  incorporates  the  pro¬ 
visions  of  old  5  201.15,  and  is  adopted  as 
proposed  with  minor  clarifying  changes. 
Paragraph  (d)  of  new  5  201.36  incorpo¬ 
rates  the  provisions  of  old  5  201.13(d). 

Section  201.40  Retroactivity  on  a 
case-by-case  determination.  New  5201.- 
40  is  an  expansion  of  the  rule  provided 


in  old  5  201.13(h)  and  proposed  5  201.40. 
However,  the  expansion  has  been  further 
revised  to  reflect  clarifying,  technical 
and  conforming  changes  similar  to  those 
in  new  5  201.30. 

Subpart  D 

Section  201.41  Violations.  New  5  201.- 
41  incorporates  the  provisions  of  old 
5  201.17,  and  is  adopted  as  proposed  with 
clarifying,  technical,  and  conforming 
changes,  including  two  additional 
examples. 

Sections  201.42  and  201.43  Criminal 
fine  and  civil  penalty.  New  5§  201.42  and 
201.43  are  adopted  as  proposed  in  the 
notice  of  rule  making. 

Subpart  E 

Generally,  in  addition  to  changes  of  a 
technical  and  conforming  nature,  revi¬ 
sions  of  proposed  Subpart  E  (formerly 
Subpart  C)  Computation  Rules  have 
been  made  in  order  to  attain  the  follow¬ 
ing  objectives: 

(1)  Provide  the  method  of  computa¬ 
tion  necessitated  by  the  Pay  Board’s 
adoption  of  the  “short-form”  PB-3A; 

(2)  Simplify  the  explanation  of  each 
adjustment  which  may  be  required  with 
respect  to  the  average  straight-time 
hourly  rate: 

(3)  Separate,  for  greater  clarity,  the 
average  hourly  benefit  rate  into  its  com¬ 
ponents — the  average  hourly  included 
benefit  rate  and  the  average  hourly 
qualified  benefit  rate; 

(4)  Prescribe  rules  covering  new  jobs, 
job  classifications  or  positions,  and  ap¬ 
prenticeship  and  probationary  programs ; 

(5)  Set  forth  special  computational 
rules  relating  to  reductions  in  hours 
worked  per  day  or  per  week;  modifica¬ 
tions  of  certain  longevity  or  automatic 
progression  plans;  changes  of  appropri¬ 
ate  employee  units;  and  retroactive  pay¬ 
ments;  and 

(6)  Add  illustrative  examples  of  the 
application  of  the  regulations  in  this 
subpart. 

More  specifically,  the  following  is  a 
section-by-section  analysis  of  revised 
Subpart  E: 

Section  201.51  General.  New  5  201.51 
incorporates  the  provisions  of  old 
5  201.51,  and  is  adopted  as  proposed  with 
minor  technical,  clarifying,  and  con¬ 
forming  changes,  except  with  respect  to 
proposed  5  201.51(d) ,  relating  to  cost-of- 
living  adjustments.  That  provision  has 
been  incorporated  as  a  special  computa¬ 
tional  rule  in  new  5  201.64. 

Section  201.52  Determination  of  con¬ 
trol  year.  Old  and  proposed  5  201.52  have 
been  renumbered  as  5  201.53.  New 
5  201.52  adopts  proposed  5  201.53  with 
certain  changes,  including  the  addition 
of  examples  in  new  paragraph  (g). 
Changes  of  a  clarifying  and  technical 
nature  have  been  made  in  new  para¬ 
graphs  (c)(3),  (d),  and  (e).  Paragraph 
(c)  (3)  has  been  revised  to  cover  con¬ 
tracts  without  a  fixed  expiration  date. 
Paragraph  (d)  has  been  revised  to  make 
clear  the  prohibition  against  changing 
control  years.  Paragraph  (e)  has  been 
revised  to  make  clear  that  control  year 
elections  may  only  be  made  with  respect 
to  the  first  control  year. 
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Section  201.53  Formula  for  computa¬ 
tion  of  annual  aggregate  increase  in  the 
base  compensation  rate.  Old  and  pro¬ 
posed  §  201.53  have  been  renumbered  as 
§  201.52.  New  §  201.53  revises  old  and  pro¬ 
posed  §  201.52  to  more  accurately  reflect 
the  formulas  prescribed  on  form  PB-3 
and  the  new  “short-form”  PB-3  A.  Other 
changes  conform  to  the  separation  of  the 
average  hourly  benefit  rate  into  its  com¬ 
ponents  (newT  §§  201.58  and  201.59).  New 
paragraph  (b)  has  been  added  to  pre¬ 
scribe  the  formula  for  use  with  respect 
to  Category  III  pay  adjustments  where 
the  optional  “short  form”  method  has 
been  elected. 

Section  201.54  Base  compensation 
rate.  New  §  201.54  adopts,  with  conform¬ 
ing  changes,  the  provisions  of  old  and 
proposed  §  201.54. 

Section  201.55  Average  straight-time 
hourly  rate  and  adjustment  thereto. 
Proposed  §  201.55  included  all  the  rules 
for  determining,  and  computing  adjust¬ 
ments  to,  the  average  straight-time 
hourly  rate.  Many  of  these  rules  are  now 
included  in  new  §§  201.56  and  201.57. 
New  §  201.55  contains  substantially  the 
same  rules  with  respect  to  items  included 
and  excluded  in  determining  total 
straight-time  payroll  expenditures  but 
with  a  revised  format.  Other  changes  in 
that  section  are  of  a  clarifying,  technical, 
and  conforming  nature. 

Section  201.56  Computation  method; 
average  straight-time  hourly  rate;  cer¬ 
tain  merit  adjustments.  Old  and  pro¬ 
posed  §  201.56  have  been  renumbered  as 
new  §§  201.58  and  201.59.  New  §  201.56 
contains  substantially  the  same  rules  as 
proposed  §§  201.55(b)  (1)  and  201.55(c) 
with  certain  clarifying,  conforming,  and 
technical  changes.  In  addition,  a  new 
substantive  rule  has  been  added  to  ex¬ 
tend  the  “double  snapshot”  computation 
to  appropriate  employee  units  coming 
into  existence  for  the  first  time  after 
November  14, 1971,  as  part  of  a  new  com¬ 
pany,  newr  plant,  or  other  business  ac¬ 
tivity  if  they  adopt  merit  plans.  Further¬ 
more,  the  rule  with  respect  to  compen¬ 
sating  adjustments  has  been  clarified  to 
indicate  that  compensating  adjustments 
are  not  available  if  the  change  in  average 
skill  levels  or  length  of  service  has  been 
reflected  by  exclusions  for  promotion, 
longevity,  automatic  progression,  or  ap¬ 
prenticeship  or  probationary  increases 
during  the  same  control  year. 

Section  201.57  Computation  method; 
average  straight-time  hourly  rate;  other 
than  certain  merit  adjustments.  Old  and 
proposed  §  201.57  have  been  renumbered 
as  new  §  201.60.  New  §  201.57  contains 
substantially  the  same  rules  as  proposed 
§§  201.55(b)(2)  and  201.55(c)(2)  with 
certain  clarifying,  conforming,  and  tech¬ 
nical  changes.  This  “ice  cube”  method 
of  computation  applies  to  appropriate 
employee  units  existing  on  November  13, 
1971,  which  did  not  have  merit  plans  in 
effect  on  such  date.  Such  method  also 
applies  to  such  existing  units  which 
adopt  merit  plans  after  November  13, 
1971,  for  the  first  time  and  to  new  units 
formed  after  November  13,  1971,  which 
have  not  adopted  merit  plans. 

Section  201.58  Average  hourly  in¬ 
cluded  benefit  rate  and  adjustments 
thereto.  Old  and  proposed  §  201.58  have 
been  incorporated  in  new  S  201.59.  New 
§  201.58  reflects  the  separation  of  old 


§  201.56  into  specific  benefits  as  set  forth 
in  the  method  of  computation  on  forms 
PB-3  and  PB-3A.  Such  newT  section  con¬ 
tains  substantially  the  same  rules  as  pro¬ 
posed  in  §  201.56  with  respect  to  included 
benefits,  and  contains  certain  clarifying, 
conforming,  and  technical  changes  in¬ 
cluding  examples  in  newT  paragraph  (e). 
New  paragraph  (d)  has  been  drafted  to 
clarify  that  included  benefit  cost  savings 
may  be  offset  against  increases  in  cer¬ 
tain  included  benefit  costs,  including 
those  resulting  from  the  secondary  effect 
of  increases  in  the  average  straight-time 
hourly  rate. 

Section  201.59  Average  hourly  quali¬ 
fied  benefit  rate  and  adjustments  thereto. 
Old  and  proposed  §  201.59  have  been  re¬ 
numbered  as  new  §  201.61.  New  §  201.59 
reflects  the  separation  of  old  §  201.56  into 
specific  benefits  and  includes  the  rules 
contained  in  old  and  proposed  §  201.58 
with  certain  clarifying,  conforming,  and 
technical  changes.  New  paragraph  (h) 
has  been  drafted  to  clarify  that  qualified 
benefit  cost  savings  may  be  offset  against 
increases  in  certain  qualified  benefit 
costs,  including  those  resulting  from  the 
secondary  effect  of  increases  in  the  aver¬ 
age  straight-time  hourly  rate.  Such  par¬ 
agraph  also  establishes  a  modified  rule 
on  cost  savings  attributable  to  changes 
in  actuarial  assumptions.  In  addition,  a 
new  substantive  rule  has  been  added  to 
provide  that  in  the  case  of  qualified 
profit  sharing  plans  the  eontribution  for 
a  control  year  shall  not  be  charged  as  an 
adjustment  to  the  extent  that  it  is  in 
excess  of  the  base  year  contribution, 
where  the  total  contribution  is  less  than 
the  highest  contribution  made  during 
any  one  of  the  last  3  full  plan  years  end¬ 
ing  prior  to  the  control  year.  A  proration 
formula  is  provided  for  use  in  this  exclu¬ 
sion.  The  Pay  Board  policy  under  the 
old  regulations,  that  both  discretionary 
and  formula  qualified  profit  sharing 
plans  are  subject  to  the  qualified  benefit 
standard  and  the  5.5-percent  standard, 
has  also  been  restated  in  clearer 
fashion. 

Section  201.60  Exclusions  from  ad¬ 
justment  computations.  New'  §201.60 
adopts  old  and  proposed  §  201.57  with 
certain  clarifying,  technical,  and  con¬ 
forming  changes.  In  addition,  new  para¬ 
graph  (e)  expands  the  exclusion  to  in¬ 
clude  not  only  the  Fair  Labor  Stand¬ 
ards  Act,  but  also  various  Federal  and 
State  employment  discrimination  laws. 
New  paragraph  (f)  includes  a  clarifying 
change  with  respect  to  the  nonapplica¬ 
bility  of  the  wage  determination  exclu¬ 
sion  to  Government  employees.  This 
change  parallels  the  clarifying  change 
made  in  new  §  201.17.  In  addition,  an  ex¬ 
clusion  has  been  added  to  cover  quali¬ 
fied  apprenticeship  and  probationary 
programs. 

Section  201.61  Productivity  incen¬ 
tive  programs.  New  §201.61  adopts  old 
and  proposed  §  201.59  with  certain  clari¬ 
fying,  technical,  and  conforming 
changes.  New  paragraph  (f)  has  been 
revised  to  clarify  the  inapplicability  of 
new  §  201.61  to  any  variable  compensa¬ 
tion  plan  or  practice  which  is  based  on 
company  profits  or  which  reflects  factors 
In  major  part  related  to  the  efforts  of 
employees  not  covered  by  the  plan  or 
practice. 


Section  201.62  New  jobs,  job  classifi¬ 
cations,  or  positions.  New  §  201.62  adopts 
with  modification  the  substance  of  a 
“comparability”  rule  issued  during  Phase 
I.  See  OEP  Circular  No.  101  (36  F.R. 
18739),  section  502(9).  The  new  section 
provides  rules  for  the  creation  of  new 
jobs  within  existing  units,  but  specific¬ 
ally  excludes  from  those  rules  the  re¬ 
classification  of  jobs  within  existing 
units.  In  addition,  the  new  section  pro¬ 
vides  rules  with  respect  to  the  creation 
of  new  jobs  in  an  appropriate  employee 
unit  which  did  not  previously  exist  and 
the  establishment  of  job  rates  for  the 
new  jobs  in  the  new  unit. 

Section  201.63  Qualified  apprentice¬ 
ship  and  probationary  programs.  New 
§  201.63  adopts  with  minor  modification 
the  substance  of  the  rules  covering  ap¬ 
prenticeship  and  probationary  programs 
that  were  issued  during  Phase  I.  See 
OEP  Circular  No.  101  (36  F.R.  18739), 
section  503(4);  and  OEP  Circular  No. 
102  (36  F.R.  20482),  section  503<3).  The 
probationary  period  has  been  extended 
from  3  to  6  months  and  the  rules  apply 
to  programs  established  after  Phase  I. 

Section  201.64  Special  computational 
rules.  New  §  201.64  contains  several  spe¬ 
cial  rules.  Paragraph  (a)  adopts  the 
rules  with  respect  to  computation  of  cost 
of  living  adjustments  found  in  old 
§  201.11(a)  (4)  and  proposed  §  201.51(d). 
An  example  has  been  added.  Paragraph 

(b)  contains  a  clarifying  rule  that  pro¬ 
vides  a  method  of  computing  pay  ad¬ 
justments  attributable  to  a  reduction  in 
hours  worked  without  a  corresponding 
reduction  in  pay  rates.  An  example  is 
provided  to  illustrate  the  computation. 
If  such  method  is  not  appropriate  in  a 
particular  case,  the  Board  will  prescribe 
a  more  appropriate  method.  Paragraph 

(c)  contains  clarifying  rules  for  the  com¬ 
putation  of  chargeable  increases  attrib¬ 
utable  to  longevity  or  automatic  pro¬ 
gression  plan  changes  adopted  after  No¬ 
vember  13,  1971.  Paragraph  (d)  contains 
a  clarifying  rule  that  prohibits  chang¬ 
ing  the  determination  of  an  appropriate 
employee  unit  unless  prior  approval  is 
obtained  from  the  Pay  Board  or  its  dele¬ 
gate.  A  self -executing  exception  to  that 
rule  has  been  provided  for  changes  re¬ 
quired  because  of  an  intervening,  sub¬ 
stantial  revision  of  this  historical  or 
contractual  wage  and  salary  relationship 
which  renders  the  former  unit  no  longer 
appropriate.  Paragraph  (e)  contains 
a  rule  clarifying  the  method  of  calculat¬ 
ing  increases  in  the  base  compensation 
rate  where  allowable  retroactive  pay¬ 
ments  are  Included  in  the  base  compen¬ 
sation  rate.  These  payments  are  required 
to  be  included  in  both  the  divisor  and 
dividend  of  the  computations  made  pur¬ 
suant  to  §  201.53  (a)  (1),  (2) ,  and  (3) . 

Subpart  F 

The  executive  and  variable  compensa¬ 
tion  regulations  deal,  for  the  most  part, 
with  forms  of  pay  and  pay  plans  which 
because  of  their  nature,  are  unlike  other 
wages  and  salaries  and  therefore  require 
special  rules  to  assure  control.  In  addi¬ 
tion  to  changes  to  clarify  the  regulations, 
certain  computational  rules  have  been 
added  to  reflect  policy  decisions.  Because 
the  “old”  section  numbers  and  the  "pro¬ 
posed”  ones  are  the  same,  in  this  discus- 
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sion  of  changes  reference  has  been  made 
to  the  proposed  Subpart  P. 

Section  201.71  Scope.  The  reference 
in  §  201.71(b)  to  sales  or  commission 
plans  or  practices  or  production  incentive 
programs  in  the  context  of  “existing  con¬ 
tracts”  and  “pay  practices  previously  set 
forth”  has  been  eliminated,  reflecting 
the  parallel  treatment  of  these  plans, 
practices  and  programs  under  §  201.77 
of  the  regulations. 

Section  201.72  Definitions.  To  the  def¬ 
inition  of  “job  perquisite”  has  been 
added  a  reference  to  financial  consulting 
or  advisory  sei*vices  paid  for  by  an  em¬ 
ployer.  The  “incentive  compensation” 
definition  has  been  altered  to  make  refer¬ 
ence  to  performance  share  awards  and 
to  set  forth  that  stock  bonus  plans, 
whether  or  not  tax  qualified,  are  to  be 
treated  as  incentive  compensation. 

Section  201.73  Executive  salaries  and 
job  prequisites.  The  provisions  of  pro¬ 
posed  §  201.73  have  been  incorporated 
with  minor  clarifying  changes. 

Section  201.74  Incentive  compensa¬ 
tion  plans  ( other  than  stock  options ). 
New  §  201.74  makes  specific  reference 
to,  and  provision  for,  those  incentive 
compensation  arrangements  which  are 
(or  were)  operating  under  §  201.35.  Thus, 
the  definition  of  “base  year  amount”  and 
the  calculation  of  “allowable  amounts” 
for  these  arrangements  upon  their  ex¬ 
piration  as  “existing  contracts”  or  “pay 
practices  previously  set  forth”  have  been 
revised.  Provision  has  also  been  made  for 
plan  years  of  all  incentive  compensation 
plans  (other  than  stock  options)  after 
the  first  plan  year  controlled.  An  increase 
in  the  allowable  amount  of  payment 
under  a  bonus  plan  has  been  provided  for 
in  paragraph  (b)(3),  increasing  that 
amount  in  subsequent  plan  years  by  the 
sum  of  the  previous  allowable  amount 
and  that  amount  multiplied  by  the 
standard  established  in  5  201.10(a).  In 
addition,  the  new  paragraph  (b)(5)  re¬ 
flects  a  policy  decision  to  provide  for 
growth  or  contraction  in  incentive  com¬ 
pensation  plans.  In  essence,  an  adjust¬ 
ment  factor  has  been  set  forth  as:  the 
aggregate  base  salaries  in  the  base  year 
plus  the  base  salaries  of  new  employees 
added  to  the  plan  unit  minus  the  base 
salaries  of  those  who  terminated  from 
the  plan  unit  divided  by  the  base  year 
aggregate  salaries.  The  rules  provide  that 
this  adjustment  factor  is  to  be  multiplied 
by  the  otherwise  allowable  amount  to  re¬ 
flect  increases  or  decreases  in  plan  par¬ 
ticipants  since  the  base  year.  In  light  of 
these  changes  in  the  computational 
method,  the  provision  for  credits  to  wages 
and  salaries  for  amounts  granted  less 
than  the  allowable  amount  has  been 
deleted. 

In  new  §  201.74(c)  (3)  (ii)  a  valuation 
has  been  provided  for  "performance 
share”  awards.  It  has  been  indicated, 
however,  that  this  valuation  only  ap¬ 
plies  upon  Pay  Board  approval  of  the 
incentive  compensation  plan  under 
which  the  “performance  share”  awards 
are  made. 

Section  201.75  Incentive  compensation 
practices  ( other  than  stock  options). 
Because  the  computations  under  incen¬ 
tive  compensation  practices  mirror  those 
under  incentive  compensation  plans, 
those  rule  changes  reflected  in  S  201.74 


have  also  been  made  in  this  section.  In 
addition,  in  those  practices  where  a  de¬ 
finite  method  or  clear  formula  is  not 
utilized  in  determining  the  aggregate 
amount  of  incentive  compensation  at¬ 
tributable  to  a  practice  year,  a  formula 
has  been  implied  in  new  paragraph 
(a)(1).  Thus,  a  formula  of  the  base  year 
amount  selected,  divided  by  the  profits 
prior  to  Federal  taxes  in  the  base  year, 
is  deemed  to  apply  in  such  a  circum¬ 
stance.  This  formula  must  be  continued 
in  application  and  utilized  as  a  limita¬ 
tion  upon  permissible  payment  during 
controls  independent  of  the  computa¬ 
tional  provisions  for  determining  the  al¬ 
lowable  amount  of  incentive  compensa¬ 
tion  for  the  practice  year. 

Section  201.76  Stock  options.  New 
5  201.76  reflects  a  policy  decision  to  alter 
the  method  of  determining  the  aggregate 
share  limitation  applicable  to  those 
stock  options  which  are  deemed  not  to 
increase  wages  and  salaries.  In  essence, 
the  revised  calculation  set  forth  in  para¬ 
graph  (b)(1)  (iii)  extends  the  base  pe¬ 
riod  to  cover  all  fiscal  years  during 
which  the  plan  operated  that  ends  be¬ 
fore  the  fiscal  year  for  which  determina¬ 
tion  is  made.  Provision  has  been  made 
that  the  average  number  of  shares  sub¬ 
ject  to  option  grant  be  calculated  and 
that  amount  be  subject  to  a  self -execut¬ 
ing  adjustment  for  growth  and  contrac¬ 
tion  whereby  such  average  is  to  be  multi¬ 
plied  by  a  fraction,  consisting  of  the 
number  of  current  plan  participants 
over  the  average  number  of  plan  unit 
participants  during  the  base  period.  For 
those  plans  under  which  no  options 
were  granted  during  any  of  the  fiscal 
years  in  the  base  period  the  limitation 
has  been  set  forth  in  paragraph 
(c)(1)  (i)  at  25  percent  of  the  total 
shares  authorized  for  issuance  at  the 
time  the  plan  was  first  adopted,  or  if 
amended  to  increase  share  authoriza¬ 
tion,  at  the  time  the  plan  was  last 
amended.  These  rules  are  applicable  to 
fiscal  years  beginning  on  or  after  No¬ 
vember  14,  1972.  For  other  fiscal  years 
the  current  rules  incorporated  in  the 
new  section  continue  to  apply.  In  addi¬ 
tion,  provision  has  been  made  for  plans 
in  pay  practices  previously  set  forth  and 
contracts  which  cease  to  operate  under 
§  201.35.  These  provisions  reflect  a  simi¬ 
lar  treatment  of  such  plans  in  the  non¬ 
stock  options  areas  covered  by  §§  201.74 
and  201.75. 

Section  201.77  Sales  or  commission 
plans  or  practices  and  certain  produc¬ 
tion  incentive  programs.  In  addition  to 
clarifying  changes,  reference  has  been 
made  in  paragraph  (b)  to  a  change  in  a 
sales  or  commission  plan  or  practice  or 
a  production  incentive  program  which 
is  not  considered  as  increasing  the  ag¬ 
gregate  amount  of  compensation,  i.e., 
the  downward  revision  of  a  rate  or  for¬ 
mula. 

Section  201.78  New  or  revised  plans, 
practices  or  programs.  Some  examples 
have  been  added  in  paragraph  (b)  to 
reflect  modifications  or  revisions  of  in¬ 
centive  compensation  plans  which  must 
be  submitted  to  the  Pay  Board  for  prior 
approval.  Reference  has  been  made  In 
paragraph  (c)  to  performance  share 
plans  and  to  the  required  prior  approval 
of  such  plans  before  the  valuation  set 


forth  in  5  201.74  can  be  utilized  for 
awards  under  this  type  of  incentive  com¬ 
pensation  plan.  The  treatment  of  plans, 
practices  or  programs  which  operate  (or 
operated)  under  §  201.35  has  been  set 
forth  in  paragraph  (d) .  Therein,  it  has 
been  provided  that,  to  the  extent  in¬ 
centive  compensation  attributable  to 
these  pay  systems  is  not  treated  as  wages 
and  salaries  under  Subpart  F,  such  in¬ 
centive  compensation  is  not  to  be  in¬ 
cluded  in  computing  the  base  compensa¬ 
tion  rate  of  any  appropriate  employee 
unit.  New  paragraph  (f)  contains  a  dis¬ 
cussion  of  the  criteria  the  Board  will  con¬ 
sider  in  applications  submitted  for  prior 
approval  or  for  exception  to  the  provi¬ 
sions  of  Subpart  F. 

Section  201.79  New  organizations  and 
changes  in  organizational  form.  Certain 
clarifying  changes  have  been  made.  A 
new  paragraph  has  been  added  to  deal 
specifically  with  mergers  and  other  simi¬ 
lar  reorganizations.  With  regard  to  these 
reorganizations,  rules  have  been  added 
that  apply  to  the  addition  of  employees 
to  existing  plans  including  the  necessity 
in  some  circumstances  for  securing  prior 
Pay  Board  approval. 

Subpart  G 

This  subpart  has  been  substantially  re¬ 
vised  to  reflect  a  different  format.  There 
is  no  longer  any  reference  to  the  March 
28,  1971,  or  November  14,  1971,  dates  for 
purposes  of  computing  the  maximum 
permissible  increase.  In  addition,  a  pro¬ 
vision  has  been  included  that  is  con¬ 
sistent  with  new  §  201.10(c)  which  would 
enable  the  Board  to  limit  an  increase  in 
a  particular  case  other  than  as  provided 
in  the  standard.  All  other  changes  are  of 
a  clarifying  technical  and  conforming 
nature. 

Subpart  H 

This  subpart  was  not  included  in  the 
notice  of  rule  making  published  July  20, 
1972.  The  old  subpart  was  published  on 
September  30,  1972  (37  F.R.  20530)  and 
contained  §5  201.91  through  201.95  which 
have  been  recodified  in  this  document.  In 
accordance  with  a  July  1972,  policy  deci¬ 
sion  of  the  Pay  Board,  a  new  §  201.96  has 
been  added,  relating  to  State  mandated 
pay  adjustments.  Examples  have  been  in¬ 
cluded  in  that  section  to  illustrate  its 
applicability.  Conforming  and  technical 
changes  have  been  made  in  new  §  201.93 
(f)  and  in  new  §  201.94(a)  as  necessitated 
by  new  §  201.96.  In  addition  §  201.93(a) 
has  been  revised  to  require  as  part  of  the 
certification  a  statement  of  the  approxi¬ 
mate  number  of  employees  in  the  units 
covered  by  the  certification. 

Appendix 

Old  Appendix  A  has  been  deleted  by 
decision  of  the  Pay  Board  as  no  longer 
necessary.  Accordingly,  proposed  Ap¬ 
pendix  B  now  appears  as  the  new  Ap¬ 
pendix  and  has  been  updated  to  reflect 
changed  section  numbers  from  regula¬ 
tions  in  effect  prior  to  November  14, 1972. 

Part  202 

Part  202,  as  set  forth  in  the  notice  of 
proposed  rule  making  on  July  20,  1972, 
was  substantially  similar  to  Part  202  of 
the  regulations  then  in  effect.  Since  the 
publication  of  the  proposed  Part  202, 
policy  changes  in  other  substantive  areas 
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have  required  amendments  to  existing 
regulations.  Section  numbers  have  not 
been  changed. 

Subpart  A — Introduction 

Section  202.1  Purpose.  New  §  202.1  is 
adopted  as  proposed,  except  that  certain 
general  material,  duplicating  material  in 
§  201.1  which  is  applicable  to  the  entire 
chapter,  has  been  deleted  from  the 
section. 

Section  202.2  Classification  and  re¬ 
classification.  New  5  202.2  is  adopted  as 
proposed,  with  technical  and  conforming 
changes  and  an  additional  provision 
classifying  State  mandated  pay  adjust¬ 
ments  as  Category  I.  The  additional  pro¬ 
vision  was  added  to  old  §  202.2  prior  to 
this  document. 

Section  202.3  Definitions.  New  §  202.3 
is  adopted  as  proposed,  with  clarifying, 
technical,  and  conforming  changes. 

Subpart  B — Category  I  Pay 
Adjustments 

Section  202.10  Prenotification  and  re¬ 
porting  requirements.  New  §  202.10  in¬ 
corporates  the  provisions  of  proposed 
S  202.10,  with  clarifying,  technical,  and 
conforming  changes  and  certain  addi¬ 
tional  material.  Paragraph  (a)  (2)  estab¬ 
lishes  a  requirement  that  Category  I  pre¬ 
notification  include  copies  of  collective 
bargaining  agreements  and  a  summary 
of  pay  adjustments.  Paragraph  (b)(1) 
has  been  revised  to  conform  to  regu¬ 
lations  concerning  certification  of  pay 
adjustments  (§  201.93).  Paragraph  (b) 
(6),  relating  to  wage  increases  which 
apply  to  individual  employees,  reduces 
the  number  of  separate  prenotifications 
required  from  2  to  1  per  year  if  the  in¬ 
creases  are  budgeted  in  advance  of  the 
year,  and  prescribes  the  scope  and  con¬ 
tent  of  each  prenotification.  Paragraph 
(b)  (7),  relating  to  cost  of  living  allow¬ 
ance  increases,  requires  an  initial  pre¬ 
notification  containing  estimates  of  the 
expected  amounts  of  such  increases,  and 
further  prenotification  only  if  the  actual 
amounts  of  the  cost  of  living  allowance 
Increases,  as  proposed,  will  exceed  the 
previously  estimated  amounts. 

Subpart  C — Category  II  Pay 
Adjustments 

Section  202.20  Prenotification  and 
reporting  requirements.  New  §  202.20  in¬ 
corporates  the  provisions  of  proposed 
§  202.20,  with  clarifying,  technical,  and 
conforming  changes  and  certain  addi¬ 
tional  material.  Paragraph  (a)  (2)  es¬ 
tablishes  a  requirement  that  Category  n 
reports  include  copies  of  collective  bar¬ 
gaining  agreements  and  summaries  of 
pay  adjustments.  Paragraph  (b)(1)  has 
been  revised  to  conform  to  regulations 
concerning  certification  of  pay  adjust¬ 
ments  (§  201.93).  Paragraph  (b)(6),  re¬ 
lating  to  wage  increases  which  apply  to 
individual  employees,  reduces  the  num¬ 
ber  of  separate  reports  required  from 
three  to  one  or  two  per  year  if  the  in¬ 
creases  are  budgeted  in  advance  of  the 
year,  and  in  certain  cases,  from  three  to 
two  per  year  if  the  increases  are  not  so 
budgeted.  This  paragraph  also  prescribes 
the  scope  and  content  of  each  report. 
Paragraph  (b)(8),  relating  to  cost  of 
living  allowance  increases,  permits  the 
advance  submission  of  estimates  of  such 


increases,  with  a  further  report  required 
only  if  the  actual  increases  exceed  the 
estimates  as  previously  reported. 

Subpart  D — Category  m  Pay 
Adjustments 

Section  202.30  Prenotification  and 
reporting  requirements.  New  §  202.30  In¬ 
corporates  the  provisions  of  proposed 
§  202.30,  with  clarifying,  technical,  and 
conforming  changes  and  certain  addi¬ 
tional  material.  Paragraph  (b)(6)  has 
been  added  to  conform  to  regulations 
concerning  certification  of  pay  adjust¬ 
ments  (§201.93)  and  to  set  forth  the 
reporting  requirements  applicable  to  pay 
adjustments  for  certain  public  officials 
(§201.94).  Paragraph  (b)(7)  reflects 
recent  policy  changes  with  respect  to 
certain  wage  reopening  provisions 
(§  201.35). 

Part  205 

Section  number  references  to  Part  201 
have  been  changed  to  reflect  the  new 
numbers  in  that  part.  In  addition,  both 
technical  and  substantive  changes  have 
been  made  in  Part  205.  Significant  modi¬ 
fications  and  additions  are  as  follows: 
The  definitions  of  “adverse  action”  and 
“person  aggrieved”  (§  205.2)  have  been 
revised  so  that  appeals  from  IRS  adverse 
actions  with  respect  to  interpretations 
and  rulings  are  no  longer  ex  parte  pro¬ 
ceedings. 

Note:  This  is  already  the  case  in  pay  ad¬ 
justment  proceedings. 

The  requirement  in  §  205.4(b)  to  serve 
copies  of  documents  filed  with  the  Board 
on  the  other  party  at  interest  (in  collec¬ 
tive  bargaining  situations)  has  been  ex¬ 
panded  to  apply  to  all  documents  filed 
by  such  parties  with  the  Board.  Section 
205.6(e),  which  requires  service  of  de¬ 
terminations,  decisions  and  orders  on  all 
parties  at  interest,  has  been  expanded  by 
making  that  provision  applicable  to  ap¬ 
peals  from  IRS  adverse  actions  in  cases 
involving  interpretations  and  rulings. 

Note:  In  addition,  the  section  continues 
to  apply  to  pay  adjustment  cases. 

The  provisions  contained  in  new  §  205.9 
govern  requests  for  subpenas.  More  spe¬ 
cifically,  that  section  provides  that  the 
Board  may  issue  a  subpena,  at  the  re¬ 
quest  of  a  party  at  interest,  or  otherwise, 
but  the  Board  will  not  issue  a  subpena  to 
a  party  at  interest  for  use  by  the  party. 
Procedures  for  requesting  the  Board  to 
issue  a  subpena  are  fully  set  out  in  new 
§  205.9.  New  §  205.10  governs  motions  to 
quash  the  issuance  of  a  subpena  and 
new  §  205.11  allows  persons  submitting 
documents  to  the  Board,  in  response  to 
a  subpena  or  otherwise,  to  request  confi¬ 
dentiality,  and  provides  for  disclosure  of 
such  documents  to  a  party  at  interest  if 
confidentiality  is  not  requested.  If  con¬ 
fidentiality  is  requested,  the  merits  of 
such  request  will  be  considered  carefully 
on  a  case-by-case  basis.  This  new  rule 
on  disclosure  relates  only  to  release  of 
Information  to  a  party  at  interest  di¬ 
rectly  affected  by  a  Board  proceeding  and 
in  no  way  restricts,  expands,  or  other¬ 
wise  affects,  disclosure  to  the  public  of 
information  pursuant  to  Subpart  B,  Part 
200,  Pay  Board  Public  Information  Reg¬ 
ulations.  Section  205.21  has  been  revised 
to  provide  that  a  determination  of  viola¬ 


tion  by  IRS  may  not  be  appealed  to  the 
Pay  Board.  Sections  205.22,  205.23,  and 
205.26  have  been  revised  to  provide  that 
appeals  to  the  Pay  Board  from  IRS  ad¬ 
verse  actions  must  now  be  filed  with  the 
appropriate  district  director  who  Issued 
the  adverse  action  being  appealed.  The 
appropriate  district  director  will  then 
attach  the  appeal  to  the  case  file  and 
forward  them  both  to  the  Pay  Board  for 
disposition.  Section  205.29  which  was 
previously  entitled  “Further  review”  has 
now  been  completely  revised  so  as  to 
conform  to  the  review  sections  contained 
in  Subpart  C.  Section  205.41  (Reconsid¬ 
eration)  has  been  deleted  since  it  unnec¬ 
essarily  duplicated  the  review  provisions 
contained  in  §§  205.34  through  205.40. 
Subpart  E  (Formal  Hearings)  has  been 
revised  to  provide  that  the  Chairman  will 
be  the  presiding  officer  at  formal  hear¬ 
ings  unless  a  Hearing  Officer  is  specifi¬ 
cally  appointed  (§  205.61).  In  addition, 
the  powers  of  the  presiding  officer  have 
been  listed  in  §  205.63. 

Appendix  to  Chapter  II 

Special  Regulation  No.  1,  published 
August  10,  1972  (37  F.R.  16091)  relating 
to  modification  of  the  small  business 
exemption  in  the  lumber  industry,  has 
been  recodified  with  conforming  and 
technical  changes  as  an  appendix  to 
Chapter  n  of  Title  6. 

Delegation  Orders 

The  Pay  Board  delegations  of  author¬ 
ity  have  been  modified  to  show  changed 
section  numbers  resulting  from  recodi- 
flcation.  In  addition,  Delegation  Orders 
No.  3  (to  the  Chairman)  and  No.  3A 
(to  the  Executive  Director)  have  been 
expanded  to  reflect  resolutions  of  the 
Pay  Board,  and  Order  No.  4  (to  the  Sec¬ 
retary  of  the  Treasury)  has  been  re¬ 
vised  to  more  clearly  indicate  the 
authority  previously  delegated  under 
that  order.  Since  this  revision  is  essential 
to  the  expeditious  implementation  of 
the  Economic  Stabilization  Act  of  1970, 
as  amended,  and  Executive  Order  No. 
11640,  as  amended,  the  Board  finds  that 
the  time  for  submission  of  written  com¬ 
ments  by  interested  persons  in  accord¬ 
ance  with  the  usual  rule  making  pro¬ 
cedure  is  impracticable  and  that  good 
cause  exists  for  promulgating  this  re¬ 
vision  in  less  than  30  days.  Interested 
persons  may  submit  written  comments 
regarding  this  revision  within  20  days 
after  publication  of  this  document.  Com¬ 
munications  should  be  addressed  to  the 
Office  of  General  Counsel,  Pay  Board, 
Washington,  D.C.  20508. 

The  regulations,  delegations  of  au¬ 
thority,  and  rulings  republished  in  this 
document  supersede  all  previous  regula¬ 
tions,  delegations  of  authority,  and  rul¬ 
ings  previously  issued  by  the  Board  prior 
to  this  document.  The  regulations,  dele¬ 
gations  of  authority  and  rulings  hereby 
superseded  remain  in  full  force  and  ef¬ 
fect  with  respect  to  any  completed  ac¬ 
tions  taken  during  periods  prior  to  the 
effective  date  of  this  document. 

Effective  date.  Unless  otherwise  pro¬ 
vided  herein,  the  provisions  of  this  docu¬ 
ment  are  effective  November  14,  1972. 

By  direction  of  the  Board. 

George  H.  Boldt, 
Chairman. 
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REVISION  OF  CHAPTER 
PART  200— INFORMATION 

Subpart  A — [Reserved] 

Subpart  B — Public  Information 

200.20  Purpose. 

200.21  Information  and  records  available  to 

to  the  public. 

200.22  Information  and  records  not  required 

to  be  disclosed. 

200.23  Authentication  of  records. 

200.24  Request  for  Inspection  of  records. 

200.25  Determination  of  availability  of 

records. 

200.26  Request  for  review  of  nonavailability. 

200.27  Pinal  determination  of  availability. 

200.28  Pees. 

Subpart  C — Use  of  Information 

200.50  Purpose  and  scope. 

200.51  Definitions. 

200.52  Use  of  economic  stabilization  Infor¬ 

mation. 

Authority:  The  provisions  of  this  Part 
200  are  Issued  under  the  Economic  Stabiliza¬ 
tion  Act  of  1970,  as  amended.  Public  Law 

91- 379,  84  Stat.  799;  Public  Law  91-558,  84 
Stat.  1468;  Public  Law  92-8,  85  Stat.  13; 
Public  Law  92-15,  85  Stat.  38;  Public  Law 

92- 210,  85  Stat.  743;  Executive  Order  No. 
11640  (37  F.R.  1213,  Jan.  27,  1972),  as 
amended;  Cost  of  Living  Council  Orders  No.  3 
(36  PJt.  20202,  Oct.  16,  1971)  and  No.  6  (37 
P.R.  2727,  Peb.  4,  1972);  26  U.S.C.  7602;  and 
5  U.S.C.  652. 

Subpart  A — [Reserved] 
Subpart  B — Public  Information 
§  200.20  Purpose. 

This  subpart  sets  forth  the  policies 
and  procedures  of  the  Pay  Board  gov¬ 
erning  public  access  to  information  con¬ 
tained  in  the  files,  documents,  and  rec¬ 
ords  of  the  Pay  Board.  In  accordance 
with  the  spirit  as  well  as  the  letter  of 
the  Freedom  of  Information  Act,  5  U.S.C. 
552,  it  is  the  policy  of  the  Pay  Board 
that  disclosure  is  to  be  the  general  rule 
rather  than  the  exception.  This  policy 
in  favor  of  disclosure  extends  in  many 
instances  to  information  technically  ex¬ 
empt  from  disclosure  under  the  law 
where  such  disclosure  would  not  ad¬ 
versely  affect  some  legitimate  public  or 
private  interest  intended  to  be  protected 
by  law,  would  not  otherwise  violate  law, 
and  would  not  impose  an  unreasonable 
administrative  burden  on  the  Pay  Board. 
Similarly,  this  subpart  recognizes  that 
the  soundness  and  fairness  of  Pay  Board 
actio: depend,  in  large  measure,  upon 
the  reliability  of  technical  and  business 
Information  submitted  by  parties  at  in¬ 
terest.  Since  the  release  of  such  infor¬ 
mation  may  jeopardize  the  competitive 
business  position  of  such  parties,  it  is 
the  policy  of  the  Pay  Board  to  consider 
carefully  the  merits  of  any  request  for 
confidentiality. 

§  200.21  Information  and  records  avail¬ 
able  to  the  public. 

(a)  In  general.  All  Pay  Board  informa¬ 
tion  and  records  which  are  not  exempt 


by  law  are  available  for  inspection  and 
copying  by  members  of  the  public  (for 
exempt  records,  see  §  200.22) .  In  addi¬ 
tion,  the  Chairman  of  the  Pay  Board,  or 
his  delegate,  is  authorized,  in  his  discre¬ 
tion,  to  make  exempt  information  and 
records  available  for  inspection  and 
copying  if  he  deems  disclosure  to  be  in 
the  public  interest,  and  disclosure  is  not 
otherwise  prohibited  by  law. 

(b)  Information  and  records  available. 
For  the  guidance  and  convenience  of  the 
public,  a  list  of  items  are  included  which 
are  generally  available  for  inspection 
and  copying.  An  identifiable  item  not 
listed  may  nevertheless  be  available  upon 
request.  Conversely,  an  item  included 
herein  may  be  withheld,  in  whole  or  in 
part,  because  a  portion  of  it  is  exempt. 
The  list  is  as  follows: 

(I)  Published  regulations,  rulings  and 
delegations  of  authority: 

(2>  Pay  Board  resolutions: 

(3)  Pay  Board  minutes: 

(4)  Final  votes  of  Pay  Board  members 
on  specific  cases  before  the  Board; 

(5)  Pay  Board  agenda: 

(6)  News  releases; 

(7)  Official  speeches  by  Pay  Board 
staff  when  there  is  a  prepared  text; 

(8)  Testimony  of  Pay  Board  mem¬ 
bers  and  staff  before  congressional 
committees; 

(9)  Prepared  statistical  releases  on 
Agency  activities: 

(10)  Organizational  and  functional 
statements; 

(II)  Economic  research  studies  of  a 
general  nature  (completed) ; 

(12)  Decisions  and  orders; 

(13)  Pay  Board  public  use  forms 
(blank) ;  and 

(14)  Names  and  positions  of  Pay 
Board  staff. 

(c)  Proceedings  before  the  Board.  Sup¬ 
plemental  rules  governing  requests  for 
information  by  a  party  at  interest  to  a 
proceeding  before  the  Board  are  con¬ 
tained  in  §§  205.4  (b)  and  (c)  (docu¬ 
ments  filed  with  the  Board  by  a  party  at 
interest  which  are  required  to  be  served 
on  the  other  party  at  interest),  205.6(e) 
(service  by  Board  of  decisions  and  ord¬ 
ers),  205.9  (requests  for  subpenas),  and 
205.11  (disclosure  of  information  and  re¬ 
quests  for  confidentiality)  of  this 
chapter. 

§  200.22  Information  and  records  not 
required  to  be  disclosed. 

(a)  In  general.  In  accordance  with  5 
U.S.C.  552(b),  this  subpart  does  not  re¬ 
quire  disclosure  of  the  following  records : 

(1)  Records  specifically  required  by 
Executive  order  to  be  kept  secret  in  the 
interest  of  the  national  defense  or  for¬ 
eign  policy; 

(2)  Records  related  solely  to  the  in¬ 
ternal  personnel  rules  and  practices  of 
the  Board; 

(3)  Records  specifically  exempted  from 
disclosure  by  statute,  including  but  not 


limited  to  records  containing  information 
referred  to  in  section  205  of  the  Eco¬ 
nomic  Stabilization  Act  of  1970,  as 
amended ; 

(4)  Records  containing  trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential; 

(5)  Interagency  or  intragency  memo¬ 
randa  or  letters  which  would  not  be 
available  by  law  to  a  party  other  than  an 
agency  in  litigation  with  the  Board; 

(6)  Personnel  and  medical  files  and 
similar  files  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy; 

(7)  Investigatory  files  compiled  for  law 
enforcement  purposes,  except  to  the  ex¬ 
tent  available  by  law  to  a  party  other 
than  an  agency,  and  except  that  the 
Chairman  of  the  Pay  Board,  or  his  dele¬ 
gate,  is  specifically  authorized  to  divulge 
or  disclose  to  a  complainant,  or  to  an 
individual  with  specific  knowledge  of  a 
complaint,  the  nature  and  result  of  the 
investigation  of  such  complaint  in  cir¬ 
cumstances  where  no  violation  has  been 
found;  or 

(8)  Records  contained  in  or  related 
to  examination,  operating,  or  condition 
reports  prepared  by,  on  behalf  of,  or  for 
the  use  of  an  agency  responsible  for  the 
regulation  or  supervision  of  financial 
institutions. 

(b)  Identifiable  record.  The  Pay  Board 
will,  on  occasion,  not  be  able  to  honor  a 
request  for  inspection  and  copying  be¬ 
cause  the  record  requested  cannot  be 
identified.  In  such  an  event,  the  request 
will  be  returned  to  the  person  who  ini¬ 
tiated  it  and  he  will  be  advised  why  the 
record  is  not  identifiable  and  what  addi¬ 
tional  clarification,  if  any,  he  may  sub¬ 
mit  to  assist  in  its  identification. 

(c)  Possession  of  record.  If  the  record 
is  not  in  the  Pay  Board’s  possession  or 
does  not  exist,  the  person  initiating  the 
request  will  be  so  notified. 

(d)  Record  of  other  agency.  A  person 
who  requests  a  record  which  belongs  to 
another  agency,  but  which  is  currently 
in  the  custody  and  control  of  the  Pay 
Board,  should  submit  his  request  to  the 
agency  to  which  the  record  belongs.  If 
the  agency  to  which  the  record  belongs 
consents,  in  writing,  to  making  the  rec¬ 
ord  available,  it  will  be  disclosed  in  ac¬ 
cordance  with  the  provisions  of  this 
subpart. 

(e)  Identifying  details  omitted.  Infor¬ 
mation  furnished  to  requesting  members 
of  the  public  may  have  identifying  de¬ 
tails  omitted  to  avoid  unwarranted  in¬ 
vasions  of  personal  privacy,  or  violation 
of  18  U.S.C.  1905.  That  statute  imposes 
criminal  penalties  for  the  disclosure  of 
trade  secrets,  financial  data,  and  other 
confidential  information. 

§  200.23  Authentication  of  record*. 

(a)  True  copies.  The  Executive  Direc¬ 
tor  of  the  Pay  Board  will  designate  an 
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official  custodian  who  will  have  authority 
to  attest  or  otherwise  authenticate  copies 
of  records  made  available  under  the  pro¬ 
visions  of  this  subpart. 

(b>  Existence  of  records.  The  Execu¬ 
tive  Director  or  the  official  custodian  may 
issue  such  statements,  certificates,  or 
other  documents  as  may  be  required  to 
show  that  after  a  diligent  search,  no  rec¬ 
ord  or  entry  of  the  tenor  specified  in  a 
request  has  been  found  to  exist.  (See  Rule 
44,  Federal  Rules  of  Civil  Procedure.) 

§  200.24  Request  for  inspection  of 
records. 

•  a*  Place,  time.  etc.  A  request  for  in¬ 
spection  and  copying  of  records  may  be 
filed,  in  person  or  by  mail,  with  the 
Director  of  the  Case  Information  Center, 
Pay  Board,  2025  M  Street  NW„  Wash¬ 
ington,  DC  20508  between  8:30  a.m.  and 
5  p.m„  Monday  through  Friday,  except 
holidays. 

<b)  Forms,  identification  of  informa¬ 
tion.  Such  requests  shall  be  made  on  a 
specified  Pay  Board  form,  and  should 
identify  with  specificity  the  documents 
or  other  information  sought.  Copies  of 
that  form  are  available  in  the  Case  In¬ 
formation  Center  of  the  Pay  Board. 

§  200.25  Determination  of  availability 
of  records. 

If  the  record  is  of  the  nature  described 
in  5  200.22.  the  requesting  party  will  be 
informed  in  writing  of  the  specific  rea¬ 
sons)  why  the  record  may  not  be 
disclosed. 

§  200.26  Request  for  review  of  nonavail¬ 
ability. 

Any  person,  whose  request  to  inspect 
a  record  has  been  denied  in  accordance 
with  5  200.25,  may  request  a  review  of 
the  initial  denial.  Such  review  will  be 
made  by  the  Chairman  of  the  Pay  Board, 
and  will  be  based  upon  the  original  re¬ 
quest,  the  denial,  and  any  written  argu¬ 
ment  submitted  by  the  person  request¬ 
ing  the  review. 

§  200.27  Final  determination  of  avail¬ 
ability. 

The  decision  upon  review,  as  provided 
for  in  §  200.26,  will  be  promptly  made  in 
writing  and  transmitted  to  the  person 
requesting  such  review.  If  the  decision  is 
wholly  or  partly  in  favor  of  said  person, 
the  requested  record  to  that  extent  will 
be  made  available  for  inspection.  To  the 
extent  that  the  decision  is  adverse  to  the 
request,  the  reason  (s)  for  the  denial  will 
be  stated.  A  decision  upon  review  as 
provided  herein  shall  constitute  the  final 
action  of  the  Board  as  to  the  availability 
of  a  requested  record. 

§  200.28  Fees. 

(a)  Establishment  of  fees.  The  Admin¬ 
istrative  Director  of  the  Pay  Board 
may  establish  such  fees  and  charges  for 
record  searching,  reproduction,  and  re¬ 
lated  expenses  incurred  with  respect  to 
records  made  available  to  the  public  as 
are  deemed  reasonable  and  appropriate. 

(b)  No  charge  for  certain  records  and 


documents.  It  has  been  determined  that 
certain  records  and  documents,  which 
may  be  furnished  without  significant  dis¬ 
ruption  of  other  business  activities  (and 
the  record  or  document  may  otherwise 
be  disclosed),  may  be  made  available 
without  charge. 

(c>  Schedule  of  authorized  fees.  For 
copies  of  documents  other  than  those 
duplicated  and  distributed  for  no  fee: 
Each  page _ $0.  15 

Time  in  excess  of  the  first  half-hour 
spent  in  searching  for,  or  producing,  the 
requested  record  or  document  will  be 
charged  at  the  following  rate: 

Per  hour _ $4.  00 

(d)  No  charge  to  Federal  agency. 
When  the  request  for  copies  of  any  record 
or  document,  available  for  inspection 
pursuant  to  the  provisions  of  this  part,  is 
made  by  a  Federal  agency  or  instrumen¬ 
tality  thereof,  copies  as  requested  will  be 
made  available  without  charge. 

Subpart  C — Use  of  Information 

§  200.50  Purpose  and  scope. 

This  subpart  sets  forth  the  policies  and 
procedures  of  the  Pay  Board  for  the  use 
of  economic  stabilization  information, 
obtained  from  or  on  behalf  of  the  Board 
for  economic  stabilization  purposes,  by 
the  Internal  Revenue  Service. 

§  200.51  Definitions. 

For  the  purpose  of  this  subpart — 
“Economic  stabilization  information” 
includes — 

<a>  The  amount  or  source  of  any  in¬ 
come,  profits,  losses,  or  expenditures  of 
any  person,  firm,  partnership,  corpora¬ 
tion,  or  association  obtained  in  connec¬ 
tion  with  economic  stabilization  matters; 

<b>  Any  schedule,  list,  written  state¬ 
ment,  or  other  WTitten  document  filed  by 
or  on  behalf  of  any  person  with  the  Pay 
Board,  any  body  under  its  jurisdiction, 
or  the  Internal  Revenue  Service,  in  con¬ 
nection  with  economic  stabilization  mat¬ 
ters:  and 

(c)  All  other  reports,  oral  or  written 
information,  factual  data,  documents, 
papers,  abstracts,  memoranda,  or  evi¬ 
dence  taken,  or  any  part  thereof,  relat¬ 
ing  to  any  person  and  held  by  the  Pay 
Board,  any  body  under  its  jurisdiction, 
or  the  Internal  Revenue  Service,  in  con¬ 
nection  with  economic  stabilization  mat¬ 
ters.  “Person”  has  the  meaning  given  by 
section  7701(a)(1)  of  the  Internal  Reve¬ 
nue  Code  of  1954  •  68  Stat.  911;  26  U.S.C. 
7701(a) (1) ) . 

§  200.52  U*c  of  economic  stabilization 
information. 

Any  information  which  is  acquired  by 
the  Internal  Revenue  Service,  or  the  Pay 
Board,  or  any  body  under  the  jurisdic¬ 
tion  of  the  Pay  Board,  for  stabilization 
purposes,  may  be  used  by  the  Internal 
Revenue  Service  or  the  Pay  Board  in  the 
performance  of  any  of  their  duties  or  in 
connection  with  any  proceeding  con¬ 
ducted  under  the  Economic  Stabilization 
Act  of  1970,  as  amended. 
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Appendix — Cross-Reference  Table 

Authority  :  The  provisions  of  this  Part  201 
issued  under  Economic  Stabilization  Act  of 
1970,  as  amended;  Public  Law  92-210,  85  Stat. 
743;  Executive  Order  No.  11640,  37  P  R.  1213 
(1972),  as  amended  by  Executive  Order  No. 
11660,  37  F.R.  6175  (1972);  and  Cost  of  Liv¬ 
ing  Council  Order  No.  3.  36  F.R.  20202  (1972), 
as  amended. 

Subpart  A — Introduction 
§  201.1  Purpose  and  scope. 

The  purpose  of  the  regulations  in  this 
chapter  is  to  establish  rules  and  stand¬ 
ards  to  stabilize  wages  and  salaries,  as 
defined  in  8  201.2,  in  accordance  with  the 
provisions  of  Executive  Order  No.  11640 
37  F.R.  1213  (1972),  as  amended.  No  re¬ 
duction  in  the  amount  of  wages  and 
salaries  being  paid  on  November  13, 1971, 
will  be  required  pursuant  to  this  part 
unless  and  to  the  extent  that  such  wages 
and  salaries  were  increased  in  violation 
of  the  Economic  Stabilization  Act  of 
1970,  as  amended,  and  orders  and  regu¬ 
lations  issued  pursuant  thereto.  Any  col¬ 
lective-bargaining  agreement  subject  to 
Executive  Order  No.  11588,  36  F.R.  6339 
(1971),  relating  to  the  stabilization  of 
wages  and  salaries  in  the  construction 
industry,  as  amended  by  Executive  Order 
No.  11640,  further  providing  for  the  sta¬ 
bilization  of  the  economy,  shall  be  sub¬ 
ject  to  Pay  Board  regulations  as  provided 
in  Amended  Pay  Board  Order  No.  2.  All 
persons  are  required  by  law  to  comply, 
and  are  expected  to  do  so  voluntarily, 
with  the  provisions  of  the  Economic 
Stabilization  Act  of  1970,  as  amended, 
and  the  regulations,  rulings,  and  orders 
issued  thereunder.  The  regulations  in 
this  chapter  shall  be  construed  in  a  man¬ 
ner  consistent  with  the  policies  of  the 
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Act,  and  every  person  subject  to  the  pro¬ 
visions  of  such  regulations  shall  be  re¬ 
quired  to  interpret  and  apply  such  pro¬ 
visions  in  good  faith  to  carry  out  such 
policies. 

§  201.2  Definitions. 

As  used  in  this  part,  unless  the  context 
indicates  otherwise,  the  term: 

“Act”  means  the  Economic  Stabiliza¬ 
tion  Act  of  1970,  as  amended. 

“Appropriate  employee  unit”  means  a 
group  composed  of  all  employees  in  a 
bargaining  unit  or  in  a  recognized  em¬ 
ployee  category.  Such  bargaining  unit  or 
employee  category  may  exist  in  a  plant 
or  other  establishment  or  in  a  depart¬ 
ment  thereof,  or  in  a  company,  or  in 
an  industry,  or  in  a  governmental  unit 
or  in  an  agency  or  instrumentality 
thereof,  and  shall  be  determined  so  as 
to  preserve,  as  nearly  as  possible,  con¬ 
tractual  or  historical  wage  and  salary 
relationships. 

“Average  hourly  benefit  rate”  means 
the  sum  of  the  average  hourly  included 
benefit  rate  and  the  average  hourly 
qualified  benefit  rate. 

“Average  hourly  included  benefit  rate” 
means  the  rate  determined  pursuant  to 
§  201.58. 

“Average  hourly  qualified  benefit  rate” 
means  the  rate  determined  pursuant  to 
8  201.59. 

“Base  date”  means,  with  respect  to  an 
appropriate  employee  unit,  the  day  prior 
to  the  first  day  of  a  control  year. 

“Base  payroll  period”  means,  with  re¬ 
spect  to  an  appropriate  employee  unit, 
the  most  recent  payroll  period  which 
ends  on  or  before  the  base  date,  or,  if 
such  payroll  period  is  not  representative 
because  of  seasonal  variations  or  for 
other  valid  reasons,  the  most  recent  pay¬ 
roll  period  prior  to  the  base  date  which, 
under  all  the  facts  and  circumstances, 
fairly  represents  the  base  year.  A  payroll 
period  may  be  a  week,  2  weeks,  month, 
or  other  accepted  time  period,  in  accord¬ 
ance  with  demonstrated  practices. 

“Base  year”  means,  with  respect  to  an 
appropriate  employee  unit,  the  12-month 
period  ending  on  the  base  date. 

"Chargeable  increases”  means  those 
wage  and  salary  increases  or  adjustments 
in  the  average  straight-time  hourly  rate 
or  average  hourly  benefit  rate  which  are 
included  in  the  amount  used  to  deter¬ 
mine  whether  the  maximum  permissible 
annual  aggregate  wage  and  salary  in¬ 
crease  has  been  exceeded  with  respect  to 
an  appropriate  employee  unit. 

“Code”  means  the  Internal  Revenue 
Code  of  1954,  as  amended. 

"Control  year”  means,  with  respect  to 
an  appropriate  employee  unit,  the  period 
of  time  determined  pursuant  to  8  201.52. 

“Employee”  includes  any  individual 
residing  in  a  State  or  the  District  of 
Columbia  who  is  either  an  employee 
within  the  meaning  of  section  3121(d) 
of  the  Code,  or  an  agent-driver  or  com¬ 
mission-driver  engaged  in  the  distribu¬ 
tion  of  milk  for  his  principal,  or  an  em¬ 
ployee  within  the  meaning  of  the  Na¬ 
tional  Labor  Relations  Act,  as  amended, 
29  UJ3.C.  88  151  et  seq. 

“Employer”  means  any  person  which 
employs  (Hie  or  more  individuals  who  are 
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employees  within  the  meaning  of  this 
section. 

“Employment  contract”  or  “contract” 
means  a  collective  bargaining  agreement 
or  an  individual  contract  of  employment. 

“Freeze”  means  the  period  of  economic 
stabilization  beginning  on  August  16, 
1971,  and  ending  on  November  13,  1971. 

“Included  benefit”  means  any  benefit 
(other  than  a  qualified  benefit)  the  cost 
of  which  is  taken  into  account  in  deter¬ 
mining  the  total  cost  of  included  benefits 
and  adjustments  therein  pursuant  to 
§  201.58. 

“Maximum  permissible  annual  aggre¬ 
gate  wage  and  salary  increase”  means, 
with  respect  to  an  appropriate  employee 
unit  dining  any  control  year,  the  limita¬ 
tion  on  increases  in  the  base  compensa¬ 
tion  rate.  This  limitation  is  the  general 
wage  and  salary  standard  described  in 
8  201.10(a),  or,  if  appropriate,  any  ex¬ 
ception  thereto  pursuant  to  Subpart  B. 
including  any  decision  of  the  Pay  Board 
or  its  delegate  relating  to  such  unit  pur¬ 
suant  to  8  201.10(c)  or  201.30. 

“Party  at  interest”  means: 

(1)  A  bargaining  representative  of 
employers  who  could  be  required  to  pay 
the  wages  and  salaries  in  question,  or  in 
the  absence  of  such  bargaining  repre¬ 
sentative,  an  employer  who  could  be  re¬ 
quired  to  pay  the  wages  and  salaries  in 
question;  or 

(2)  A  bargaining  representative  of  em¬ 
ployees  who  could  receive  payment  of 
wages  and  salaries  in  question,  or  in  the 
absence  of  such  bargaining  representa¬ 
tive,  an  employee  who  could  receive 
payment  of  the  wages  and  salaries  in 
question. 

“Pay  adjustment”  means  an  increase 
in  wages  and  salaries. 

“Pay  Board”  or  “Board”  means  the 
Pay  Board  established  pursuant  to  Ex¬ 
ecutive  Order  No.  11640,  37  F.R.  1213 
(1972),  as  amended,  or  its  delegate. 

“Person”  includes  any  individual, 
estate,  trust,  sole  proprietorship,  part¬ 
nership,  association,  company,  joint 
venture,  corporation,  fiduciary,  labor 
organization,  State  or  local  governmen¬ 
tal  unit  or  instrumentality  of  such  gov¬ 
ernmental  unit,  or  a  charitable, 
educational,  or  other  such  institution: 
however,  the  term  does  not  include  a 
foreign  or  domestic  corporation  in  a  for¬ 
eign  country,  or  an  organization  that 
includes  within  its  membership  foreign 
governments  or  instrumentalities  there¬ 
of,  or  a  foreign  government,  or  an 
instrumentality  thereof,  except  to  the 
extent  that  such  instrumentality  is  doing 
business  in  the  United  States. 

“Qualified  benefit”  means  any  benefit 
which  is  taken  into  account  in  determin¬ 
ing  the  total  cost  of  qualified  benefits  and 
adjustments  therein,  pursuant  to 
8  201.59. 

“Wages  and  salaries”  includes  all 
forms  of  direct  and  indirect  remunera¬ 
tion  or  inducement  to  employees  by  their 
employers  for  personal  services,  which 
are  reasonably  subject  to  valuation,  in¬ 
cluding  but  not  limited  to:  Vacation  and 
holiday  payments;  bonuses;  layoff  and 
severance  pay  plans;  supplemental  un¬ 
employment  benefits;  night  shift,  over¬ 
time,  and  incentive  pay;  employer 
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contributions  for  insurance  plans  (but 
not  including  Federal  public  plans,  e.g. 
old-age,  survivors,  health,  and  disability 
insurance  under  the  social  security  sys¬ 
tem,  Railroad  Retirement  Acts,  Federal 
Insurance  Contributions  Acts,  Federal 
Unemployment  Tax  Acts,  and  Civil  Serv¬ 
ice  Retirement  Acts,  and  not  including 
any  workman’s  compensation  or  unem¬ 
ployment  insurance  plan  pursuant  to 
State  law  whether  the  participation  of 
the  employer  is  optional  or  obligatory), 
savings,  pension,  profit  sharing,  annuity 
funds,  and  other  deferred  compensation 
and  welfare  benefits  (including  payments 
to  or  on  behalf  of  retirees)  ;  payments  in 
kind;  job  perquisites;  housing  allow¬ 
ances;  uniform  and  other  work  clothing 
allowances  (but  not  including  employer- 
required  uniforms  and  work  clothing 
whether  or  not  for  safety  purposes) ; 
cost-of-living  allowances;  commission 
rates;  stock  options;  fringe  benefits;  and 
benefits  which  result  in  more  pay  per 
hour  or  other  unit  of  work  or  production 
(e.g.  by  shortening  the  workday  without 
a  proportionate  decrease  in  pay) . 

Subpart  B — General  Pay  Standard 
and  Exceptions 

§  201.10  General  wapc  and  salary  stand¬ 
ard. 

(a)  Standard.  The  general  wage  and 
salary  standard  (hereinafter  the  “stand¬ 
ard”)  is  established  at  5.5  percent.  The 
standard  shall  apply  to  any  wage  and 
salary  increase  payable  with  respect  to 
an  appropriate  employee  unit  pursuant 
to  an  employment  contract  entered  into 
or  modified  after  November  13,  1971,  or 
to  a  pay  practice  established,  modified, 
or  administered  with  discretion  after 
November  13,  1971.  Except  as  otherwise 
provided  in  this  title  or  by  decision  of 
the  Pay  Board  or  its  delegate,  the  stand¬ 
ard  shall  be  the  maximum  permissible 
annual  aggregate  wage  and  salary  in¬ 
crease  for  such  an  appropriate  employee 
unit  during  a  control  year. 

(b)  Criteria  for  standard.  The  appro¬ 
priateness  of  the  standard  will  be  re¬ 
viewed  periodically  by  the  Pay  Board  to 
insure  that  the  standard — 

(1)  Is  generally  fair  and  equitable; 

(2)  Generally  fosters  orderly  eco¬ 
nomic  growih  and  generally  prevents 
gross  inequities,  hardships,  serious  mar¬ 
ket  disruptions,  domestic  shortages  of 
raw  materials,  localized  shortages  of 
labor,  and  windfall  profits; 

(3)  Takes  into  account  such  factors 
as  changes  in  productivity  and  the  cost 
of  living,  as  well  as  other  factors  con¬ 
sistent  with  the  purposes  of  the  Act;  and 

(4)  Calls  for  generally  comparable 
sacrifices  by  business  and  labor  as  well 
as  other  segments  of  the  economy. 

(c)  Increases  other  than  the  standard. 
Notwithstanding  the  provisions  of  para¬ 
graph  (a)  of  this  section,  an  increase  in 
wages  and  salaries  for  an  appropriate 
employee  unit  may  be  otherwise  limited 
during  a  contract  or  control  year  or  other 
period  of  time  to  tn  amount  determined 
by  the  Pay  Board  or  its  delegate  to  be 
necessary  to  preserve  ongoing  collective 
bargaining  relationships,  to  foster  orderly 
economic  growth,  or  to  prevent  gross  in¬ 


equities,  hardships,  serious  market  dis¬ 
ruptions,  or  localized  shortages  of  labor. 

§  201.11  Exceptions. 

(a)  In  general.  This  subpart  provides 
rules  under  which  certain  wage  and 
salary  increases  in  excess  of  the  stand¬ 
ard  may  be  permitted  with  respect  to 
an  appropriate  employee  unit  for  a  con¬ 
trol  year. 

(b)  Limitation  on  exceptions — (1)  If 
two  or  more  exceptions  are  applicable.  If 
two  or  more  of  the  exceptions  provided 
in  this  subpart  are  applicable  to  an  ap¬ 
propriate  employee  unit,  the  maximum 
permissible  annual  aggregate  wage  and 
salary  increase  for  such  unit  shall  be  the 
maximum  increase  for  which  such  unit 
qualifies  under  any  one  of  such 
exceptions. 

(2)  Overall  limitation.  Except  as  pro¬ 
vided  in  §§  201.13,  201.16(c),  201.17, 
201.19,  and  201.30,  the  maximum  permis¬ 
sible  annual  aggregate  wage  and  salary 
increase  with  respect  to  an  appropriate 
employee  unit,  whether  any  or  all  of  the 
exceptions  described  in  this  subpart  are 
applicable,  shall  not  exceed  7  percent. 

<3)  Application  illustrated.  The  appli¬ 
cation  of  this  paragraph  may  be  illus¬ 
trated  by  the  following  examples. 

Example  (1).  An  appropriate  employee 
unit  qualifies  under  §  201.12  for  an  annual 
aggregate  wage  and  salary  Increase  of  6.8 
percent  on  the  basis  of  a  tandem  wage  and 
salary  relationship.  The  unit  also  qualifies 
under  §  201.14  for  an  Increase  of  6.4  percent 
to  attract  or  retain  essential  employees. 
Under  the  limitation  of  {201.11(b)(1),  the 
maximum  permissible  annual  aggregate  wage 
and  salary  increase  for  this  unit  is  6.8 
percent. 

Example  (2).  An  appropriate  employee 
unit  qualifies  under  {  201.12  for  an  annual 
aggregate  wage  and  salary  Increase  of  7  per¬ 
cent  on  the  basis  of  a  tandem  wage  and 
salary  relationship.  The  unit  also  qualifies 
under  {  201.14  for  an  increase  of  7  percent 
to  attract  or  retain  essential  employees. 
Under  the  limitation  of  {201.11(b)(2),  the 
maximum  permissible  annual  aggregate  wage 
and  salary  increase  for  this  unit  is  7  percent. 

(c)  Reporting  requirements;  proce¬ 
dures.  An  application  for  approval  of  a 
wTage  and  salary  increase  under  the  pro¬ 
visions  of  this  subpart,  or  a  report  of  a 
pay  adjustment,  if  required,  shall  be 
made  in  accordance  with  the  provisions 
of  Part  202  of  this  chapter.  Any  submis¬ 
sion  to  the  Pay  Board  shall  be  subject 
to  the  procedural  rules  of  Part  205  of 
this  chapter. 

(d)  Exceptions  on  a  case-by-case 
basis.  An  application  for  approval  of  a 
wage  and  salary  increase  in  excess  of  the 
standard  which  is  not  within  the  provi¬ 
sions  of  any  other  section  in  this  subpart, 
or  which  is  in  excess  of  the  maximum 
permissible  annual  aggregate  increase 
provided  under  any  other  section  in  this 
subpart,  may  be  submitted  to  the  Pay 
Board  or  its  delegate  in  accordance  with 
the  provisions  of  §  201.30. 

(e)  Burden  of  proof.  In  any  case  in 
which  application  is  made  to  the  Pay 
Board  or  its  delegate  for  approval  of  a 
wage  and  salary  increase  in  excess  of 
the  standard,  the  burden  of  establishing 
sufficient  and  proper  cause  to  justify  ap¬ 
proval  of  such  increase  under  the  appli¬ 


cable  criteria  shall  be  on  the  party  or 
parties  seeking  such  approval. 

§  201.12  Exception  for  certain  tandem 
wage  and  salary  relationships. 

(a)  Conditions  for  exception.  A  wage 
and  salary  increase  in  excess  of  the 
standard  may  be  permitted  as  an  excep¬ 
tion  to  the  standard  pursuant  to  the 
normal  and  historical  operation  of  a 
tandem  wage  and  salary  relationship  if 
a  party  at  interest  demonstrates  that — 

(1)  Tandem  wage  and  salary  relation¬ 
ship.  The  amount  and  nature  of  the  wage 
and  salary  increases  in  a  follower  unit 
have  been  generally  equal  in  value  to, 
and  the  timing  of  such  increases  has  been 
directly  related  to,  the  amount,  nature, 
and  timing  of  increases  in  a  leader  unit 
of  employees  of  the  same  employer  or  of 
other  employers  within  a  commonly  rec¬ 
ognized  industry  or  local  labor  market 
area; 

(2)  Past  practice.  The  same  tandem 
wage  and  salary  relationship  between  the 
follower  unit  and  the  leader  unit  has 
been  established  as  a  past  practice — 

(1)  In  the  case  of  a  pay  practice  in  the 
follower  unit,  for  the  5  prior  consecutive 
years;  or 

(ii)  In  the  case  of  a  collective  bar¬ 
gaining  agreement  in  the  follower  unit, 
for  the  immediately  preceding  two  col¬ 
lective  bargaining  agreements; 

(3)  Increase  in  excess  of  standard. 
Maintenance  of  the  tandem  wage  and 
salary  relationship  between  such  follower 
unit  and  such  leader  unit  in  accordance 
with  the  historical  pattern  would,  be¬ 
cause  of  a  wage  and  salary  increase  in 
such  leader  unit,  result  in  a  wage  and 
salary  increase  in  excess  of  the  standard 
in  such  follower  unit;  and 

(4)  Maximum  6-month  lag  period. 
Such  wage  and  salary  increase  in  such 
leader  unit  became  effective  not  more 
than  6  months  prior  to  the  proposed  ef¬ 
fective  date  of  the  wage  and  salary  in¬ 
crease  in  such  follower  unit. 

(b)  Definitions — (1)  Leader  unit.  For 
purposes  of  this  section,  the  term  “leader 
unit”  means  an  appropriate  employee 
unit  to  which  a  tandem  wage  and  salary 
relationship  is  claimed. 

(2)  Follower  unit.  For  purposes  of  this 
section,  the  term  “follower  unit”  means 
the  appropriate  employee  unit  claiming 
a  tandem  wage  and  salary  relationship. 

(c)  Limitation  on  exception.  The 
maximum  permissible  annual  aggregate 
wage  and  salary  increase  for  a  follower 
unit  under  the  provisions  of  this  section 
shall  be  the  lesser  of — 

(1)  The  increase  necessary  to  main¬ 
tain  the  tandem  wage  and  salary  rela¬ 
tionship  in  accordance  with  the  histori¬ 
cal  pattern,  or 

(2)  Seven  percent. 

(d)  Procedure.  A  wage  and  salary  in¬ 
crease  in  excess  of  the  standard  shall  not 
be  put  into  effect  under  the  provisions 
of  this  section  without  the  prior  approval 
of  the  Pay  Board  or  its  delegate. 

§  201.13  Exception  for  certain  tandem 
qualified  benefit  relationships. 

(a)  Conditions  for  exception.  A  wage 
and  salary  increase  in  excess  of  the 
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standard  may  be  permitted  as  an  excep¬ 
tion  to  the  standard  pursuant  to  the 
normal  and  historical  operation  of  a 
tandem  qualified  benefit  relationship  if 
a  party  at  interest  demonstrates  that — 

(1)  Tandem  qualified  benefit  relation¬ 
ship.  The  nature  and  levels  of  the  quali¬ 
fied  benefits  in  a  follower  unit  have  been 
generally  equal  or  closely  comparable  to, 
and  the  timing  of  changes  in  qualified 
benefits  has  been  directly  related  to  the 
nature,  levels,  and  changes  in  qualified 
benefits  in  a  leader  unit  of  employees  of 
the  same  employer  or  of  other  employers 
within  a  commonly  recognized  industry 
or  local  labor  market  area,  or  within  an 
established  unit  or  reference  group  of 
employees  for  determination  of  qualified 
benefits; 

(2)  Past  practice.  The  same  tandem 
qualified  benefit  relationship  between  the 
follower  unit  and  the  leader  unit  has 
been  established  as  a  past  practice — 

(1)  In  the  case  of  a  pay  practice  in 
the  follower  unit,  for  the  5  prior  consecu¬ 
tive  years;  or 

(ii)  In  the  case  of  a  collective  bargain¬ 
ing  agreement  in  the  follower  unit,  for 
the  immediately  preceding  two  collec¬ 
tive  bargaining  agreements ; 

(3)  Increase  in  excess  of  standard. 
Maintenance  of  the  tandem  qualified 
benefit  relationship  between  such  fol¬ 
lower  unit  and  such  leader  unit  in  ac¬ 
cordance  with  the  historical  pattern 
would,  because  of  an  increase  in  qualified 
benefits  in  such  leader  unit,  result  in  a 
wage  and  salary  increase  in  excess  of  the 
qualified  benefit  standard  in  such  fol¬ 
lower  unit;  and 

(4)  Maximum  12-month-lag  period. 
Such  increase  in  qualified  benefits  in 
such  leader  unit  became  effective  not 
more  than  12  months  prior  to  the  pro¬ 
posed  effective  date  of  the  increase  in 
qualified  benefits  in  such  follower  unit. 

(b)  Definitions — (1)  Leader  unit.  For 
purposes  of  this  section,  the  term  “leader 
unit”  means  an  appropriate  employee 
unit  to  which  a  tandem  qualified  benefit 
relationship  is  claimed. 

(2)  Follower  unit.  For  purposes  of  this 
section,  the  term  “follower  unit”  means 
the  appropriate  employee  unit  claiming 
a  tandem  qualified  benefit  relationship. 

(c)  Limitation  on  exception.  The  max¬ 
imum  permissible  annual  aggregate  wage 
and  salary  increase  for  a  follower  unit 
under  the  provisions  of  this  section  shall 
be  as  determined  by  the  Pay  Board  or 
Its  delegate  as  equitable  and  appropriate 
under  the  circumstances  and  shall  be 
subject  to  such  terms  and  conditions  as 
may  be  set  by  the  Pay  Board  or  its 
delegate. 

(d)  Procedure.  A  wage  and  salary  in¬ 
crease  in  excess  of  the  standard  shall  not 
be  put  into  effect  under  the  provisions 
of  this  section  without  the  prior  approval 
of  the  Pay  Board  or  its  delegate. 

§  201.14  Exception  for  essential  em¬ 
ployees. 

(a)  Conditions  for  exception.  A  wage 
and  salary  increase  in  excess  of  the 
standard  may  be  permitted  as  an  excep¬ 
tion  to  the  standard,  if  a  party  at  inter¬ 
est  demonstrates  that — 


Cl)  Attraction  and  retention  of  em¬ 
ployees.  Such  increases  which  exceed  the 
standard  are  necessary  to  attract  or  re¬ 
tain  employees  essential  to  the  efficient 
operation  of  the  employer; 

(2)  Intensive  recruiting  activity.  A 
significant  proportion  of  vacancies  has 
been  experienced  in  the  appropriate  em¬ 
ployee  unit,  despite  intensive  recruiting 
activity  over  a  period  of  at  least  3 
months; 

(3)  Conditions  of  employment.  There 
has  been  no  significant  deterioration  or 
reduction  in  other  conditions  of  employ¬ 
ment;  and 

(4)  Reasonable  expectation.  There  is 
a  reasonable  expectation  that  an  increase 
will  be  effective  in  recruiting  or  main¬ 
taining  a  pool  of  qualified  employees. 

(b)  Limitation  on  exception.  The  max¬ 
imum  permissible  annual  aggregate  w’age 
and  salary  increase  for  an  appropriate 
employee  unit  under  the  provisions  of 
this  section  shall  be  as  determined  by 
the  Pay  Board  or  its  delegate  as  equit¬ 
able  and  appropriate,  not  to  exceed  7 
percent,  and  shall  be  subject  to  such 
terms  and  conditions  as  may  be  set  by 
the  Pay  Board  or  its  delegate. 

(c)  Procedure.  A  wage  and  salary  in¬ 
crease  in  excess  of  the  standard  shall  not 
be  put  into  effect  under  the  provisions  of 
this  section  without  the  prior  approval 
of  the  Pay  Board  or  its  delegate. 

§201.13  Exception  for  certain  catchup 
increases. 

(a)  In  general.  Subject  to  the  provi¬ 
sions  of  this  section,  an  exception  to  the 
standard  with  respect  to  an  appropriate 
employee  unit  may  be  claimed  for  catch¬ 
up  increases  during  a  control  year 
beginning  prior  to  November  14,  1972, 
pursuant  to  a  successor  employment  con¬ 
tract  entered  into  or  a  pay  practice  es¬ 
tablished  prior  to  such  date. 

(b)  Employment  contracts.  If  the  sum 
of  the  annual  percentage  of  increases, 
computed  pursuant  to  paragraph  <e>  of 
this  section  with  respect  to  a  prior  suc¬ 
ceeded  employment  contract,  is  less  than 
the  sum  of  a  percentage  increase  of  7 
percent  per  year  for  each  year  of  such 
prior  succeeded  contract,  the  difference 
between  such  two  sums  may  be  added  to 
5.5  percent  to  determine  the  maximum 
permissible  annual  aggregate  wage  and 
salary  increase  for  the  appropriate  con¬ 
trol  year  under  the  successor  contract. 

(c)  Pay  practices.  If  the  sum  of  the 
annual  percentage  of  increases,  computed 
pursuant  to  paragraph  (e)  of  this  sec¬ 
tion  with  respect  to  a  pay  practice,  is 
less,  in  the  preceding  3  years,  than  the 
sum  of  a  percentage  increase  of  7  per¬ 
cent  per  year  for  each  of  such  preceding 
3  years,  the  difference  between  such  two 
sums  may  be  added  to  5.5  percent  to 
determine  the  maximum  permissible  an¬ 
nual  aggregate  wage  and  salary  increase 
for  the  appropriate  control  year  under  a 
pay  practice. 

(d)  Special  rules — (1)  Limitation.  Ex¬ 
cept  as  provided  in  subparagraph  (2)  of 
this  paragraph,  the  exceptions  provided 
in  paragraphs  (b)  and  (c)  of  this  sec¬ 
tion  may  be  claimed  with  respect  to  the 
appropriate  control  year  under  a  suc¬ 


cessor  employment  contract  that  suc¬ 
ceeds  a  contract  expiring  on  or  after 
July  1,  1972,  or  under  a  pay  practice 
established  on  or  after  July  1,  1972,  only 
if  the  average  straight-time  hourly  rate 
for  the  appropriate  employee  unit  in¬ 
volved,  determined  at  the  expiration  of 
the  prior  succeeded  contract  or  immedi¬ 
ately  prior  to  the  establishment  of  the 
pay  practice  for  which  the  exception  is 
claimed  is  $3  or  less.  The  average 
straight-time  hourly  rate  shall  be  deter¬ 
mined  pursuant  to  §  201.55  of  this  part. 
If  a  successor  contract  succeeds  a  con¬ 
tract  expiring  on  or  before  June  30,  1972. 
and  is  entered  into  on  or  after  July  1, 
1972, the  exception  provided  under  para¬ 
graph  (b)  of  this  section  may  be  claimed 
without  regard  to  the  $3  limitation. 

(2)  Certain  pay  practices.  The  limita¬ 
tion  set  forth  in  subparagraph  (1)  of 
this  paragraph  shall  not  apply  to  a  pay 
practice  established  by  an  employer 
which  is  a  State  or  local  governmental 
unit  or  an  ins trumen tali ty  thereof,  if — 

(i)  Such  pay  practice  next  succeeds  a 
pay  practice  which  expired  prior  to 
July  1,  1972,  and 

(ii)  Such  employer  was  prevented  by 
the  law  of  the  jurisdiction  from  estab¬ 
lishing  such  successor  pay  practice  prior 
to  July  1,  1972. 

<3)  Waiver  of  cutoff  date.  A  catchup 
exception  may  be  claimed  by  an  employer 
which  is  a  State  or  local  governmental 
unit  or  an  instrumentality  thereof  with 
respect  to  a  pay  practice  which  next 
succeeds  a  pay  practice  expiring  prior 
to  July  1,  1972,  even  if  such  successor 
pay  practice  is  not  established  prior  to 
November  14,  1972.  In  all  other  cases,  a 
catchup  exception  may  be  claimed  only 
for  increases  pursuant  to  a  successor  em¬ 
ployment  contract  entered  into  or  pay 
practice  established  prior  to  Novem¬ 
ber  14,  1972. 

<e)  Calculation  of  annual  increase — 
(1)  Formula.  In  any  case  in  which  a 
computation  is  required  to  determine  the 
annual  increase  in  the  catchup  base  com¬ 
pensation  rate  with  respect  to  an  ap¬ 
propriate  employee  unit  pursuant  to 
paragraph  (b)  or  (c)  of  this  section, 
such  annual  increase  shall  be  stated  as 
a  percentage  which  is  determined  by  di¬ 
viding  the  sum  of — 

<i)  The  total  adjustment  in  the  aver¬ 
age  straight-time  hourly  rate,  plus 

(ii)  The  total  adjustment  in  the  aver¬ 
age  hourly  included  benefit  rate, 

by  the  catchup  base  compensation  rate  in 
effect  at  the  end  of  the  preceding  catchup 
year.  For  purposes  of  this  section  the 
catchup  base  compensation  rate  shall 
consist  of  the  average  straight-time 
hourly  rate  (determined  for  catchup 
years,  as  appropriate,  in  the  manner  de¬ 
scribed  in  §  201.55),  and  the  average 
hourly  included  benefit  rate  (determined 
for  catchup  years,  as  appropriate,  in  the 
manner  described  in  §  201.58* .  Moreover, 
for  purposes  of  this  section,  the  total  ad¬ 
justment  in  the  average  straight-time 
hourly  rate  for  each  catchup  year  under 
a  prior  succeeded  contract  or  prior  suc¬ 
ceeded  pay  practice  shall  include  any  in¬ 
crease  in  such  rate  otherwise  excludible 
in  a  control  year  pursuant  to  §  201.60. 
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Compensating  adjustments  for  changes 
in  the  composition  of  an  appropriate  em¬ 
ployee  unit  with  respect  to  average  length 
of  service  or  average  skill  levels  shall  not 
be  permitted. 

1 2)  Calculation  illustrated.  The  appli¬ 
cation  of  this  section  may  be  illustrated 
by  the  following  examples. 

Example  (1).  A  2-year  collective  bargain¬ 
ing  agreement  between  Employer  A  and  Un¬ 
ion  X  expired  on  May  31,  1972.  The  catchup 
base  compensation  rate  on  that  date  was 
$3.80  for  the  employees  represented  by  Un¬ 
ion  X.  Following  extensive  negotiations,  Em¬ 
ployer  A  and  Union  X  reached  a  successor 
agreement  on  July  10,  1972,  which  was  rati¬ 
fied  by  the  employees  on  July  15,  1972.  The 
successor  agreement  is  retroactive  in  effect 
to  June  1,  1972.  and  runs  through  May  31, 
1974.  If  the  sum  of  the  percentage  Increases 
for  the  2  catchup  years  is  less  than  14  per¬ 
cent.  A  catchup  exception  may  be  claimed 
in  the  control  year  beginning  June  1,  1972, 
although  the  successor  agreement  was 
neither  agreed  to  nor  ratified  prior  to  July  1, 
1972. 

Example  (2).  Assume  the  same  facts  as  in 
Example  ( 1 ) .  The  average  straight-time  hour¬ 
ly  rate  for  the  last  payroll  period  ending 
prior  to  May  31,  1970  was  $3.20,  for  the 
last  payroll  period  ending  prior  to  May  31, 
1971  was  $3.35,  and  for  the  last  payroll 
period  ending  prior  to  May  31,  1972  was 
$3.62.  The  average  hourly  Included  benefit 
rate,  at  the  rate  In  effect  on  May  31,  1970, 
was  $0.16,  at  the  rate  in  effect  on  May  31, 
1971,  was  $0.17,  and  at  the  rate  in  effect  on 
May  31,  1972,  was  $0.18.  The  total  adjust¬ 
ment  in  the  first  catchup  year  of  the  prior 
succeeded  contract  was  $0.16  [adjustment  In 
the  average  straight  time  hourly  rate 
($3.35  — $3.20)  plus  adjustment  in  the  aver¬ 
age  hourly  included  benefit  rate  ($0.17  — 
$0.16)].  Such  total  adjustment  of  $0.16  di¬ 
vided  by  $3.36  ($3.20  +  $0.16) ,  the  catchup 
base  compensation  rate  in  effect  on  May  31, 

1970,  provides  a  4.8  percent  increase  in  the 

first  catchup  year  of  the  prior  succeeded 
contract.  The  total  adjustment  in  the  second 
catchup  year  of  the  prior  succeeded  contract 
was  $0.28  [  ($3.62  — $3.35)  plus  ($0.18  — 

$0.17)].  Such  total  adjustment  of  $0.28  di¬ 
vided  by  $3.52  ($3.35+$0.17),  the  catchup 
base  compensation  rate  in  effect  on  May  31, 

1971,  provides  an  8.0  percent  increase  In 
the  second  catchup  year  of  the  prior  suc¬ 
ceeded  contract.  Thus,  the  maximum  per¬ 
missible  annual  aggregate  wage  and  salary 
increase  available  to  Employer  A  for  the  first 
control  year  (the  period  beginning  June  1, 
1972)  under  the  successor  collective-bargain¬ 
ing  agreement  is  6.7  percent  [(14  percent  — 
12.8  percent)  plus  5.5  percent]. 

(f)  Limitation  on  exception.  The 
maximum  permissible  annual  aggregate 
wage  and  salary  increase  for  an  appro¬ 
priate  employee  unit  under  the  provisions 
of  this  section  shall  not  exceed  7  percent. 

(g)  Procedures.  An  application  for 
approval  of  a  wage  and  salary  increase 
under  the  provisions  of  this  section,  or 
a  report  of  such  an  increase,  if  required, 
shall  be  made  in  accordance  with  the 
provisions  of  Part  202  of  this  chapter. 

§  201.16  Exception  for  qualified  merit 
plan*. 

(a)  Successor  contracts  or  successor 
pay  practices.  Wage  and  salary  increases 
granted  pursuant  to  a  qualified  merit 
plan  (as  defined  in  paragraph  (b)  of 
this  section),  provided  for  in  an  employ¬ 
ment  contract  or  pay  practice  previously 
set  forth  which  existed  prior  to  Novem¬ 


ber  14,  1971,  and  which  is  continued  in 
a  successor  employment  contract  or  suc¬ 
cessor  pay  practice  effective  after  No¬ 
vember  13,  1971,  without  any  changes  of 
terms  or  administrative  practice  shall  be 
permitted  as  an  exception  to  the  stand¬ 
ard:  Provided,  however,  That  such  ex¬ 
ception  shall  apply  only  with  respect  to  a 
control  year  beginning  prior  to  Novem¬ 
ber  14.  1972.  For  purposes  of  the  preced¬ 
ing  sentence,  a  change  in  the  maximum 
or  minimum  terminal  points  of  a  pay 
rate  range  in  a  qualified  merit  plan  shall 
not  be  deemed  a  change  of  terms  if  the 
ratio  of  such  maximum  to  such  minimum 
terminal  point  is  not  increased.  For  pur¬ 
poses  of  this  section,  a  qualified  merit 
plan  provided  for  in  a  pay  practice  which 
meets  all  of  the  criteria  set  forth  in  the 
first  sentence  of  this  paragraph,  except 
that  such  pay  practice  is  not  “previously 
set  forth”  within  the  meaning  of 
§  201.35(d)  because  the  aggregate 
amount  to  be  expended  cannot  be  docu¬ 
mented  as  being  finally  and  formally  de¬ 
cided  prior  to  November  14,  1971,  shall 
be  treated  as  a  successor  pay  practice 
otherwise  eligible  for  the  exception  pro¬ 
vided  in  this  section. 

(b)  Qualified  merit  plan  defined.  For 
purposes  of  paragraph  (a)  of  this  sec¬ 
tion,  the  term  “qualified  merit  plan” 
means  a  merit  plan  which,  prior  to  No¬ 
vember  14,  1971,  was  reduced  to  writing 
and  communicated  either  to  the  man¬ 
agement  personnel  responsible  for  im¬ 
plementing  the  plan  or  to  the  employees 
covered  by  the  plan,  and  which  written 
plan — 

(1)  Applies  to  particular  jobs,  job 
classifications,  or  positions  with  respect 
to  which  the  duties  and  responsibilities 
of  employees  are  specified ; 

(2)  Specifies  merit  pay  rate  ranges 
with  respect  to  such  jobs,  job  classifica¬ 
tions,  or  positions; 

(3)  Clearly  defines  policies  and  estab¬ 
lishes  practices  (with  respect  to  review 
of  an  employee’s  performance)  for  deter¬ 
mining  merit  pay  and  the  size  and  fre¬ 
quency  of  merit  pay  increases  with  re¬ 
spect  to  such  jobs,  job  classifications,  or 
positions;  and 

(4)  Establishes  a  system  of  adminis¬ 
trative  control. 

(c)  Special  rules.  Wage  and  salary  in¬ 
creases  granted  pursuant  to  a  merit  plan 
provided  for  in  an  employment  contract 
existing  prior  to  November  14,  1971,  and 
continued  in  a  successor  employment 
contract  entered  into  prior  to  April  19, 
1972,  shall  be  excluded  from  the  com¬ 
putation  of  the  annual  aggregate  in¬ 
crease  in  the  base  compensation  rate 
in  any  control  year  beginning  prior  to 
November  14,  1972.  Such  merit  plan  may 
continue  to  operate  according  to  the  fol¬ 
lowing  rules:  Any  increases  applied  to  a 
rate  range  under  such  merit  pay  plan 
shall  be  considered  a  general  increase 
in  wages  and  salaries  under  the  regula¬ 
tions  in  this  chapter.  However,  individual 
increases  within  the  rate  range  under 
such  plans  shall  not  be  considered  a 
wage  and  salary  increase  under  such 
regulations  in  any  control  year  beginning 
prior  to  November  14,  1972. 

(d)  Limitation  on  exception.  The 
maximum  permissible  annual  aggregate 


wage  and  salary  increase  for  an  ap¬ 
propriate  employee  unit  under  the  pro¬ 
visions  of  this  section  shall  not  exceed 
7  percent. 

(e)  Procedures.  An  application  for  ap¬ 
proval  of  a  wage  and  salary  increase  un¬ 
der  the  provisions  of  this  section,  or  a 
report  of  such  an  increase,  if  required, 
shall  be  made  in  accordance  with  the 
provisions  of  Part  202  of  this  chapter. 

§  201.17  Exception  for  governmental 
wage  determination*. 

(a)  Conditions  for  exception.  In  any 
case  to  which  the  provisions  of  §  201.60 

(f)  (relating  to  exclusions  from  adjust¬ 
ment  computations  with  respect  to  Fed¬ 
eral  agency  wage  determinations  and 
State  and  local  prevailing  wage  laws) 
apply,  an  exception  to  the  standard  may 
be  granted  in  order  to  permit  an  increase 
for  those  employees  in  the  same  appro¬ 
priate  employee  unit  who  work  at  the 
same  site,  plant,  or  location  who  have 
not  received  an  increase  pursuant  to 
such  section  sufficient  to  maintain  av¬ 
erage  historical  wage  and  salary  differ¬ 
entials  among  jobs,  job  classifications,  or 
positions.  The  average  historical  wage 
and  salary  differential  shall  be  deter¬ 
mined  over  the  preceding  3  years  and 
must  be  consistent  with  prior  practice 
during  such  period.  Such  differential 
must  have  been  in  effect  within  the  unit 
for  at  least  3  years.  In  the  event  that  such 
unit  has  been  in  existence  for  less  than 
3  years,  or  if  the  average  historical  wage 
and  salary  differential  is  not  represent¬ 
ative  because  of  corrections  made  in  such 
differentials  to  end  inequities  during  the 
preceding  3  years,  the  average  historical 
wage  and  salary  differential  may  be  de¬ 
termined  by  reference  to  the  period  of 
the  unit’s  existence  or  by  reference  to 
the  differential  existing  after  any  such 
corrections. 

(b)  Governmental  employees.  The  ex¬ 
ception  provided  in  this  section  shall  not 
be  applicable  to  an  appropriate  employee 
unit  which  includes  employees  of  a 
State,  a  local  government,  the  District  of 
Columbia,  or  a  unit  or  instrumentality 
thereof. 

(c)  Limitation  on  exception.  The  maxi¬ 
mum  permissible  annual  aggregate  wage 
and  salary  increase  for  an  appropriate 
employee  unit  under  the  provisions  of 
this  section  shall  be  as  determined  by  the 
Pay  Board  or  its  delegate  as  equitable  and 
appropriate  and  shall  be  subject  to  such 
terms  and  conditions  as  may  be  set  by  the 
Pay  Board  or  its  delegate. 

(d)  Procedures.  A  wage  and  salary  in¬ 
crease  shall  not  be  put  into  effect  under 
the  provisions  of  this  section  without  the 
prior  approval  of  the  Pay  Board  or  its 
delegate. 

§  201.18  Exception  for  intraunit  in¬ 
equities. 

(a)  Conditions  for  exception.  An  ex¬ 
ception  to  the  standard  will  be  permitted 
if  the  employer  demonstrates  to  the  Pay 
Board  (or  its  delegate)  that  wage  and 
salary  increases  in  excess  of  the  standard 
are  necessary  to  correct  intraunit  inequi¬ 
ties  (as  defined  in  paragraph  (b)  of  this 
section) .  In  order  to  qualify  for  this  ex¬ 
ception  the  employer  must  prepare  and 
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submit  a  comprehensive  program  which 
describes  the  cause  or  nature  of  such  in¬ 
equity  and  the  manner  in  which  such 
inequity  is  proposed  to  be  corrected. 
Such  program  must  show  each  of  the  fol¬ 
lowing  criteria: 

(1)  Job  classifications  that  are  de¬ 
scribed  with  sufficient  detail  to  identify 
differences  in  job  content  based  on  rela¬ 
tive  value  of  the  factors  by  which  the 
classifications  are  measured  (including 
e.g.  skill,  physical  strain,  responsibility, 
etc.). 

(2)  A  realignment  of  wage  rates  that 
follows  a  systematic  and  orderly  method 
for  classifying,  ranking  or  rating  all  of 
the  job  classifications  in  the  unit,  giving 
effect  to  skill,  effort,  responsibility,  work¬ 
ing  conditions  and  other  factors  reflected 
in  the  classification  content. 

(3)  Rate  relationships  (expressed  in 
dollars  and  cents)  that  are  established 
in  accordance  with  accepted  methods  for 
job  classification,  historical  practice  in 
an  industry,  or  through  some  other  dem¬ 
onstrable  guide  in  general  use  for  classi¬ 
fication  purposes,  including  an  explana¬ 
tion  of  the  derivation  of  factor  weight¬ 
ings  on  which  the  system  is  based. 

(4)  Rate  relationships  (expressed  in 
dollars  and  cents)  that  reflect  the  dif¬ 
ferent  levels  of  skills  as  measured  by 
grading  selected  jobs  from  the  lowest  to 
the  highest  level,  on  each  of  which  a 
significant  number  of  employees  are 
grouped. 

(5)  A  computation  of  the  percentage 
increase  in  the  wage  rates  or  rate  ranges 
for  each  job  classification  in  the  unit 
requesting  exception  pursuant  to  the 
methods  described  in  paragraph  (d)  of 
this  section. 

(b)  Intraunit  inequity  defined.  For 
purposes  of  this  section,  the  term  “intra- 
unit  inequity"  means  an  inequitable  pay 
situation  within  an  appropriate  employee 
unit  resulting  from  the  introduction  of 
new  or  changed  technology  whereby — 

(1)  Technological  changes  are  made 
or  introduced  in  equipment,  methods, 
materials,  or  processes,  and 

(2)  A  comprehensive  change  is  re¬ 
quired  in  production  methods  and 
techniques  which  affect  not  less  than  10 
percent  of  the  job  classifications  and  not 
less  than  25  percent  of  the  employees  in 
such  appropriate  employee  unit. 

(c)  Limitations  on  exception.  The 
maximum  permissible  annual  aggregate 
wage  and  salary  increase  with  respect 
to  an  appropriate  employee  unit  for  the 
control  year  this  exception  is  claimed 
shall  not  exceed  7  percent:  Provided, 
however.  Such  maximum  shall  be  re¬ 
duced  to  the  extent  that  the  amount 
necessary  for  the  correction  of  intraunit 
inequities  is  less  than  1.5  percent  of  the 
unit’s  base  compensation  rate.  Once  this 
exception  has  been  claimed  and  allowed 
with  respect  to  an  appropriate  employee 
unit  for  a  control  year,  it  may  not  be 
claimed  in  any  succeeding  control  year 
with  respect  to  the  same  unit. 

(d)  Computation  of  increase  in  job 
classification  rate  or  rate  ranges.  The 
computation  referred  to  in  paragraph 

(a)  (5)  of  this  section  shall  exclude  “red 
circle”  rates  which  become  personal  rates 
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for  incumbents  and  shall  reflect,  as  ap¬ 
propriate,  the  following  percentages — 

(1)  Single  job  classification  rates.  For 
single  job  classification  wage  rates,  the 
percentage  difference  between  the 
weighted  average  of  current  job  rates 
and  the  weighted  average  of  the  pro¬ 
posed  job  rates. 

(2)  Job  reclassifications  within  exist¬ 
ing  rate  ranges.  For  the  reclassification 
of  jobs  without  change  in  the  existing 
rate  ranges,  the  percentage  difference 
between  the  weighted  average  of  the 
rates  actually  paid  within  the  range  for 
each  job  classification  prior  to  reclassifi¬ 
cation  and  the  weighted  average  of  the 
rates  to  be  paid  after  such  reclassifi¬ 
cation. 

(3)  Revised  rate  range  structure.  For 
revised  rate  range  structures,  the  per¬ 
centage  difference  between  the  weighted 
average  of  the  midpoint  of  each  job  clas¬ 
sification  in  the  existing  structure,  and 
the  weighted  average  of  the  midpoint  of 
each  proposed  job  classification  in  the 
revised  structure. 

(e)  Procedure.  A  wage  and  salary  in¬ 
crease  in  excess  of  the  standard  shall  not 
be  put  into  effect  under  the  provisions 
of  this  section  without  the  prior  approval 
of  the  Pay  Board  or  its  delegate. 

§  201.19  Exception  for  low  wage  em¬ 
ployees. 

(a)  General  rule.  An  exception  to  the 
standard  may  be  claimed  with  respect 
to  an  appropriate  employee  unit  which 
includes  one  or  more  low  wage  employ¬ 
ees.  The  maximum  permissible  annual 
aggregate  wage  and  salary  increase  with 
respect  to  such  a  unit  shall  be  the  sum 
of — 

( 1 )  The  product  of  the  base  compensa¬ 
tion  rate  of  such  unit  and  the  otherwise 
permissible  increase: 

(2)  Excepted  wage  and  salary  in¬ 
creases  actually  paid  to  low  wage  em¬ 
ployees; 

(3)  Increases  in  the  average  hourly 
benefit  rate  of  such  unit  required  as  the 
secondary  effect  of  increases  in  the  in¬ 
dividual  straight-time  hourly  rates  of  low 
wage  employees  in  such  unit,  provided 
that  such  individual  straight-time  hourly 
rates  do  not  exceed  $2.75;  and 

(4)  Increases  in  the  individual  hourly 
included  benefit  rates  of  low  wage  em¬ 
ployees  permitted  pursuant  to  paragraph 
(c)  of  this  section. 

(b )  Definitions.  For  purposes  of  this 
section — 

(1)  Low  wage  employee.  A  “low  wage 
employee”  means  an  employee  whose 
straight-time  hourly  rate  in  the  base 
payroll  period  is  less  than  $2.75. 

(2)  Low  wage  base  rate.  The  “low 
wage  base  rate,”  with  respect  to  an  ap¬ 
propriate  employee  unit,  means  the  aver¬ 
age  hourly  rate  of  pay  (stated  in  dollars 
and  cents)  of  a  group  composed  of  all 
low  wage  employees  in  such  unit.  The 
low  wage  base  rate  shall  be  calculated, 
at  the  election  of  the  parties,  either — 

(i)  By  adding  to  the  average  of  the 
individual  straight-time  hourly  rates  of 
such  group  of  low  wage  employees  the 
average  hourly  rate  of  employer  contri¬ 
butions  to  fringe  benefits  (both  included 
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and  qualified)  attributable  to  such  low 
wage  employees,  or 

(ii)  By  dividing  the  average  of  the 
Individual  straight-time  hourly  rates  of 
such  group  of  low  wage  employees  by  the 
average  straight-time  hourly  rate  of  such 
appropriate  employee  unit,  and  multi¬ 
plying  the  resulting  figure  by  the  base 
compensation  rate  of  such  unit. 

(3)  Otherwise  permissible  increase. 
The  “otherwise  permissible  increase,” 
with  respect  to  an  appropriate  employee 
unit,  means  the  maximum  permissible 
annual  aggregate  wage  and  salary  in¬ 
crease  for  such  unit  (expressed  as  a  per¬ 
centage)  determined  pursuant  to — 

(1)  The  general  wage  and  salary 
standard, 

(ii)  The  self-executing  criteria  for  ex¬ 
ception  set  forth  in  §§  201.15  and  201.16, 
if  appropriate,  or 

(iii)  A  decision  and  order  issued  by  the 
Pay  Board  (or  a  decision  on  an  excep¬ 
tion  request  issued  by  the  Internal  Reve¬ 
nue  Service)  applicable  to  pay  adjust¬ 
ments  in  the  unit  during  the  control 
year. 

(4)  Excepted  wage  and  salary  in¬ 
crease.  An  “excepted  wage  and  salary 
increase,”  with  respect  to  an  individual 
low  wage  employee  in  an  appropriate 
employee  unit,  means  that  portion  of  a 
wage  and  salary  increase  (stated  in  dol¬ 
lars  and  cents  per  hour)  paid  to  such 
employee  which — 

(i)  Is  in  excess  of  an  amount  equal  to 
the  product  of  the  low  wage  base  rate  of 
the  unit  and  the  otherwise  permissible 
increase;  and 

(ii)  Does  not  exceed  the  difference  be¬ 
tween  $2.75  and  the  sum  of — 

(a)  Such  employee’s  straight-time 
hourly  rate  and 

(b)  An  amount  equal  to  the  product 
of  the  low  wage  base  rate  of  such  URit- 
and  the  otherwise  permissible  increase. 

(c)  Special  rule  with  respect  to  in¬ 
cluded  benefits.  For  purposes  of  this 
section — 

(1)  If  the  appropriate  employee  unit 
includes  one  or  more  employees  who  are 
not  low  wage  employees,  any  increase  in 
the  individual  hourly  included  benefit 
rate  of  any  low  wage  employee  may  be 
claimed  as  an  exception,  without  limita¬ 
tion. 

(2)  If  the  appropriate  employee  unit 
does  not  include  any  employee  who  is 
not  a  low  wage  employee,  any  increase 
in  the  average  hourly  included  benefit 
rate  of  such  unit  which  does  not  exceed 
the  product  of  $2.75  and  the  otherwise 
permissible  increase  may  be  claimed  as 
an  exception. 

(d)  Effective  date.  The  exception  pro¬ 
vided  in  this  section  shall  be  applicable 
only  to  wages  and  salaries  paid  for  work 
performed  after  July  14,  1972,  and  does 
not  permit  the  retroactive  payment  of 
wages  and  salaries  for  work  performed 
prior  to  July  15,  1972. 

(e)  Prior  approval.  A  Category  I  pay 
adjustment  which  is  within  the  provi¬ 
sions  of  this  section  may  not  be  put  into 
effect  without  prior  approval  of  the  Pay 
Board.  A  Category  II  or  Category  m  pay 
adjustment  which  is  within  the  provi¬ 
sions  of  this  section  may  be  put  into 
effect  without  prior  approval. 
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(f)  Reporting — (1)  Category  II  pay 
adjustments.  A  report  of  any  Category 
II  pay  adjustment  with  respect  to  which 
an  exception  is  claimed  pursuant  to  this 
section  shall  be  made  to  the  Pay  Board 
by  the  employer  within  10  days  after 
such  pay  adjustment  is  put  into  effect. 
Such  report  shall  be  made  on  forms 
prescribed  by  and  pursuant  to  instruc¬ 
tions  issued  by  the  Pay  Board  and  shall 
include  such  information  as  is  necessary 
to  demonstrate  the  applicability  of  an 
exception  claimed  pursuant  to  this 
section. 

(2)  Category  III  pay  adjustments. 
Notwithstanding  the  provisions  of  Part 
202  of  this  chapter,  a  report  of  a  Cate¬ 
gory  III  pay  adjustment  which  is  within 
the  provisions  of  this  section  and  which 
is  not  within  the  provisions  of  any  other 
exception  to  the  standard  shall  not  be 
required. 

(g)  Application  illustrated.  The  appli¬ 
cation  of  this  section  may  be  illustrated 
by  the  following  examples. 

Example  ( 1 ).  An  appropriate  employee 
unit  contains  100  employees.  Fifty  of  the 
employees  receive  $2  per  hour  in  straight 
time  pay,  and  60  employees  are  paid  $3.  In 
addition,  all  employees  receive  included  bene¬ 
fits  which  amount  to  10  percent  of  straight- 
time  pay,  plus  an  additional  5  cents  in  quali¬ 
fied  benefits.  The  low  wage  base  rate  in  this 
unit  is  $2.25.  ($2+$0.20+$0.05). 

Example  (2).  Employee  A  Is  paid  at  a 
straight-time  hourly  rate  of  $2.  The  low  wage 
base  rate  in  the  unit  is  $2.50.  The  appropri¬ 
ate  percentage  for  the  “otherwise  permis¬ 
sible  increase"  is  5.5  percent.  Employee  A 
may  receive  an  excepted  increase  of  61*4 
cents  ($2.50x5.5  percent  =  13%  cents;  $2.75 
— $2.00  =  $0.75;  75  cents — 13%  cents =61% 
cents) .  However,  he  receives  an  excepted  in¬ 
crease  only  after  the  first  13%  cents  is  paid. 
Thus,  if  Employee  A  receives  a  straight  time 
increase  of  40  cents,  he  would  be  receiving 
an  excepted  increase  of  26%  cents. 

Example  (3).  Assume  the  same  facts  as  in 
Example  (2),  except  that  Employee  A  is  paid 
at  a  straight-time  hourly  rate  of  $2.70.  Em¬ 
ployee  A  may  not  receive  an  excepted  in¬ 
crease,  since  the  difference  between  $2.75  and 
his  straight-time  rate  is  less  than  13%  cents 
($2.50x5.5  percent=13%  cents). 

Example  (4).  Employee  A  is  paid  at  a 
straight-time  hourly  rate  of  $2.  He  receives 
an  increase  of  76  cents  in  straight-time  wages. 
If  employer  contributions  to  fringe  benefits 
amount  to  10  percent  of  straight-time  pay 
and  increase  proportionately  to  reflect  in¬ 
creases  in  straight-time  pay,  then  the  75- 
cent  pay  increase  wUl  generate  an  increase 
of  7%  cents  in  the  average  hourly  benefit 
rate.  This  secondary  increase  is  permitted 
under  paragraph  (a)  (3)  of  this  section. 

Example  (5).  All  100  employees  in  a  unit 
are  paid  at  a  straight-time  hourly  rate  of  $2. 
Employer  contributions  to  fringe  benefits 
amount  to  10  percent  of  straight-time  pay 
and  vary  proportionately.  All  100  employees 
receive  increases  of  75  cents  in  straight-time 
pay.  The  low  wage  base  rate  in  this  unit  is 
$2.20.  The  appropriate  percentage  is  5.5  per¬ 
cent.  Therefore,  of  the  75-cent  straight-time 
increase,  62.9  cents  ($2.20x5.5  percent=12.1 
cents;  75  —  12.1=62.9)  is  an  excepted  in¬ 
crease.  The  75-cent  increase  generates  an 
increase  in  the  employees’  average  hourly 
benefit  rate  of  7%  cents,  which  Is  permitted. 
Under  the  “special  rule”  set  forth  in  para¬ 
graph  (c)(2)  of  this  section,  the  employees 
may  receive  a  further  increase  in  the  average 
hourly  Included  benefit  rate  of  16.1  cents 
($2.76x5.5  percent).  (They  may  also  receive 


additional  qualified  benefit  increases  consist¬ 
ent  with  the  qualified  benefit  standard  set 
forth  in  §  201.59(g).) 

Example  (6).  All  100  employees  in  a  unit 
are  paid  at  a  straight  time  hourly  rate  of  $2. 
Their  average  hourly  included  benefit  rate 
is  10  cents  and  their  average  hourly  qualified 
benefit  rate  is  10  cents.  The  low  wage  base 
rate  (which  in  this  unit  is  the  same  as  the 
unit’s  base  compensation  rate)  is  therefore 
$2.20.  All  employees  receive  increases  of  50 
cents  in  straight  time  pay.  They  may  re¬ 
ceive  an  additional  chargeable  increase  in 
the  average  hourly  benefit  rate  of  25  cents. 
These  employees  may  also  receive  a  further 
15.1  cents  increase  in  their  included  benefit 
rate  under  the  “special  rule,”  paragraph 
(c)  (2)  of  thi6  section,  and  any  other  benefit 
increases  resulting  as  the  secondary  effect 
of  the  50  cents  increase  in  straight  time  pay 
(see  paragraph  (a)(3)  of  this  section).  (They 
may  also  receive  additional  qualified  benefit 
increases  consistent  with  the  qualified  benefit 
standard  set  forth  in  §  201.59(g) .) 

§201.30  Exceptions  on  u  case-by-case 
determination. 

(a)  Application  for  exception.  An  ap¬ 
plication  for  approval  of  a  wage  and 
salary  increase  in  excess  of  the  standard 
which  is  not  within  the  provisions  of 
any  other  section  in  this  subpart,  or 
which  is  in  excess  of  the  maximum  per¬ 
missible  annual  aggregate  increase  pro¬ 
vided  under  any  other  section  in  this 
subpart,  may  be  submitted  under  the 
provisions  of  this  section. 

(b)  Criteria.  When  the  Board  reviews 
new  contracts  and  pay  practices  in  in¬ 
dividual  cases  with  respect  to  payment 
for  services  rendered  in  any  control  year 
and  in  its  development  of  additional  cri¬ 
teria  for  exceptions,  it  shall  consider  such 
factors  as  changes  in  productivity  and 
the  cost  of  living,  ongoing  collective  bar¬ 
gaining  and  pay  practices,  the  equitable 
position  of  the  employees  involved,  and 
such  other  factors  as  are  necessary  to 
foster  economic  growth,  to  promote  im¬ 
provement  in  the  quality  of  governmental 
services,  and  to  prevent  gross  inequities, 
hardships,  serious  market  disruptions, 
domestic  shortages  of  raw  materials,  lo¬ 
calized  shortages  of  labor,  and  windfall 
profits. 

(c)  Limitation  on  exception.  The  max¬ 
imum  permissible  annual  aggregate  wage 
and  salary  increase  for  an  appropriate 
employee  unit  during  a  control  year, 
under  the  provisions  of  this  section,  shall 
be  determined  by  the  Pay  Board  or  its 
delegate  as  equitable  and  appropriate, 
in  accordance  with  the  criteria  set  forth 
in  paragraph  (b)  of  this  section,  and 
shall  be  subject  to  such  terms  and  condi¬ 
tions  as  may  be  set  by  the  Pay  Board  or 
its  delegate. 

(d)  Procedure.  A  wage  and  salary  in¬ 
crease  in  excess  of  the  standard  shall 
not  be  put  into  effect  under  the  pro¬ 
visions  of  this  section  without  the  prior 
approval  of  the  Pay  Board  or  its  delegate. 

Subpart  C — Retroactive  and  Deferred 
Increases 

§  201.31  Relroartite  inrreaseii  pursuant 
tu  section  203(c)  (2)  of  the  Act. 

(a)  In  general.  Subject  to  the  provi¬ 
sions  of  this  section,  increases  in  wages 
and  salaries  which  were  scheduled  to 
take  effect  during  the  freeze  and  were 


not  paid  as  a  result  of  orders  Issued 
pursuant  to  the  Act,  may  be  made  retro¬ 
actively  after  November  13,  1971. 

(b)  Agreements  or  pay  practices  prior 
to  August  15,  1971.  (1)  Coverage.  In¬ 
creases  in  wages  and  salaries  referred  to 
in  paragraph  (a)  of  this  section  may  not 
be  paid  unless  such  increases  were — 

(1)  Employment  contract.  Agreed  to 
in  an  employment  contract  executed,  en¬ 
tered  into,  or  in  effect  prior  to  August  15, 
1971;  or 

(ii)  Pay  practice.  Contained  in  a  pay 
practice  (including,  e.g.,  a  schedule  of 
wages  and  salaries  adopted  by  an  em¬ 
ployer  )  announced,  reduced  to  writing, 
placed  in  effect,  or  otherwise  clearly 
established  prior  to  August  15,  1971. 

(2)  Certain  reopening  provisions.  For 
purposes  of  this  paragraph,  an  increase 
shall  be  deemed  to  have  been  agreed  to 
in  an  employment  contract  executed,  en¬ 
tered  into,  or  in  effect  prior  to  August  15, 
1971,  if  such  increase  was  agreed  to  pur¬ 
suant  to  a  wage  or  fringe  benefit  reopen¬ 
ing  provision  contained  in  any  such 
contract,  and  if  the  reopening  was 
specifically  scheduled  by  its  terms,  and 
occurred,  prior  to  November  14,  1971. 

(c)  Procedures  for  payment  of  retro¬ 
active  increases  up  to  7  percent.  If  the 
aggregate  of  increases  in  wages  and  sal¬ 
aries  referred  to  in  paragraph  (a)  of 
this  section  does  not  exceed  7  percent, 
such  increases  may  be  paid  provided 
that — 

(1)  Category  II  and  III  pay  adjust¬ 
ments.  In  the  case  of  a  Category  n  pay 
adjustment  or  a  Category  III  pay 
adjustment  (as  defined  in  §§  202.2(a)  (2) 
and  (3)  of  this  chapter,  respectively), 
the  employer  certifies  by  letter  to  the 
appropriate  district  director  of  Internal 
Revenue  within  20  days  subsequent  to 
payment  that  the  requirements  of  this 
section  have  been  fulfilled;  or 

(2)  Category  I  pay  adjustments.  In 
the  case  of  a  Category  I  pay  adjustment 
(as  defined  in  §  202.2(a)  (1)  of  this  chap¬ 
ter)  ,  the  Board  has  received  prenotifica¬ 
tion  of  such  adjustment  and  a  challenge 
to  determine  whether  the  requirements 
of  this  section  have  been  fulfilled  has  not 
been  made  by  a  party  at  interest,  the 
Chairman  of  the  Board,  or  two  or  more 
other  members  of  the  Board  within  28 
days  after  receipt  of  such  prenotifica¬ 
tion  or  within  28  days  after  receipt  by  the 
Board  of  additional  proof  requested  to 
support  the  fact  that  such  requirements 
have  been  fulfilled. 

(d)  Procedures  for  payment  of  retro¬ 
active  increases  exceeding  7  percent.  If 
the  aggregate  of  increases  in  wages  and 
salaries  referred  to  in  paragraph  (a)  of 
this  section  exceeds  7  percent,  such  in¬ 
creases  may  be  paid  provided  that  the 
Board  has  received  prenotification  of  the 
proposed  payment  and  there  has  not 
been  a  challenge  by  a  party  at  interest, 
the  Chairman  of  the  Board,  or  two  or 
more  members  of  the  Board  within  28 
days  after  receipt  of  such  prenotification 
or  within  28  days  after  receipt  by  the 
Board  of  additional  proof  requested  by 
the  Board. 

(e)  Special  rules — (1)  Time  periods. 
For  purposes  of  computing  any  time  pe¬ 
riods  prescribed  in  paragraphs  (c)  and 
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(d)  of  this  section,  the  rules  contained 
in  §  205.5  of  this  chapter  shall  apply. 

(2)  Computation  of  percentage  in¬ 
crease.  The  percentage  of  aggregate  in¬ 
creases  referred  to  in  paragraphs  (c) 
and  (d)  of  this  section  shall  be  deter¬ 
mined  with  respect  to  an  appropriate 
employee  unit  (without  regard  to  time 
weighting  over  the  number  of  days  any 
such  increase  was  effective  during  the 
freeze)  by  dividing  the  sum  of — 

(i)  The  total  adjustment  in  the  aver¬ 
age  straight  time  hourly  rate  resulting 
from  such  increases,  plus 

(ii)  The  total  adjustment  in  the  aver¬ 
age  hourly  benefit  rate  resulting  from 
such  increases 

by  the  base  compensation  rate  in  effect 
on  the  day  before  any  such  increase  was 
scheduled  to  take  effect. 

(3)  Challenges.  In  the  case  of  any 
challenge  made  pursuant  to  paragraph 
(c)  (2)  or  (d)  of  this  section,  a  determi¬ 
nation  will  be  made  whether  the  pro¬ 
posed  retroactive  payment  of  the  wage 
and  salary  increase  is  unreasonably  in¬ 
consistent  with  the  standard  or  any  of 
the  exceptions  thereto  as  set  forth  in 
Subpart  B  of  this  part. 

§  201.32  Retroactivity  pursuant  to  cer¬ 
tain  consecutive  agreements  or  prac- 
tiees  and  certain  tandem  relation¬ 
ships. 

(a)  In  general.  Subject  to  the  provi¬ 
sions  of  this  section,  increases  in  wages 
and  salaries  which  were  scheduled  to 
take  effect  during  the  freeze  and  were 
not  paid  as  a  result  of  orders  issued  pur¬ 
suant  to  the  Act,  may  be  made  retroac¬ 
tively  after  November  13, 1971. 

(b)  Certain  consecutive  agreements  or 
practices.  A  payment  referred  to  in  para¬ 
graph  (a)  of  this  section  may  be  made 
if— 

(1)  Expired  agreement,  schedule,  or 
practice  prior  to  August  16,1971.  A  prior 
succeeded  employment  contract  or  a 
prior  succeeded  pay  practice  (including, 
e.g.,  a  schedule  of  wages  and  salaries 
adopted  by  an  employer)  expired  before 
August  16,1971; 

(2)  Successor  agreement,  schedule,  or 
practice  adopted  before  November  14, 
1971.  Such  employment  contract  or  pay 
practice  was  followed  by  a  successor  con¬ 
tract,  or  by  a  successor  pay  practice 
adopted  after  August  15,  1971,  and  be¬ 
fore  November  14,  1971;  and 

(3)  Retroactivity  prior  to  November 
14, 1971.  Evidence  is  presented  that  retro¬ 
activity  is  an  established  past  practice 
between  the  employer  and  his  employees 
or  retroactivity  was  provided  for  in  the 
successor  contract  referred  to  in  sub- 
paragraph  (2)  of  this  paragraph. 

(c)  Certain  tandem  relationships.  A 
payment  referred  to  in  paragraph  (a) 
of  this  section  may  be  made  if — 

(1)  Contract  or  pay  practice  before 
August  16,  1971.  The  employment  con¬ 
tract  covering  the  appropriate  employee 
unit  to  which  a  tandem  relationship  is 
claimed  was  reached  or  the  pay  practice 
covering  the  unit  to  which  such  relation¬ 
ship  is  claimed  was  put  into  effect  prior 
to  August  16, 1971; 


(2)  Maximum  3-month-lag  period — 
(i)  Contract  to  contract.  In  the  case  of 
a  tandem  relationship  claimed  to  an  ap¬ 
propriate  employee  unit  covered  by  the 
terms  of  an  employment  contract,  the 
prior  employment  contract  covering  such 
unit  expired  no  more  than  3  months  be¬ 
fore  the  expiration  of  the  prior  employ¬ 
ment  contract  covering  the  appropriate 
employee  unit  claiming  tandem. 

(ii)  Pay  practice  to  pay  practice.  In 
the  case  of  a  tandem  relationship 
claimed  to  an  appropriate  employee  unit 
not  covered  by  the  terms  of  an  employ¬ 
ment  contract,  the  effective  date  of  the 
increase  with  respect  to  which  such  rela¬ 
tionship  is  claimed,  consistent  with  an 
historical  practice,  occurred  no  more 
than  3  months  prior  to  the  scheduled 
effective  date  (from  August  15,  1971,  to 
November  13,  1971)  of  the  increase  in 
the  appropriate  employee  unit  claiming 
tandem,  or 

(iii)  Pay  practice  to  contract.  In  the 
case  of  a  tandem  relationship  claimed 
by  a  pay  practice  unit  to  an  appropriate 
employee  unit  covered  by  the  terms  of  an 
employment  contract,  the  effective  date 
of  the  increase  with  respect  to  which 
such  relationship  is  claimed,  consistent 
with  an  historical  practice,  occurred  in 
the  contract  unit  no  more  than  3  months 
prior  to  the  scheduled  effective  date 
(from  August  15,  1971,  to  November  13, 
1971)  of  the  increase  in  such  pay  prac¬ 
tice  unit; 

(3)  Historical  tandem  relationship.  It 
can  be  shown  the  tandem  relationship 
between  the  appropriate  employee  units 
has  been  clearly  established  for  5  years 
or,  in  the  case  of  a  tandem  relationship 
referred  to  in  subparagraph  (2)  (i)  of 
this  paragraph,  in  the  immediately  pre¬ 
ceding  two  consecutive  agreements  in¬ 
cluding  the  agreement  referred  to  in 
such  subparagraph;  and 

(4)  Historical  retroactivity.  It  can  be 
shown  that  retroactivity  is  a  clearly 
established  practice  in  the  appropriate 
employee  unit  claiming  tandem  or,  if 
such  unit  is  covered  by  the  terms  of  an 
employment  contract,  retroactivity  was 
agreed  to  by  the  parties  prior  to  Novem¬ 
ber  14, 1971. 

(d)  Tandem  relationship  defined.  For 
purposes  of  paragraph  (c)  of  this  sec¬ 
tion,  the  term  “tandem  relationship” 
means  a  well  established  and  consistently 
maintained  practice  whereby  the  precise 
timing,  amount,  and  nature  of  general 
increases  in  wages  and  salaries  of  a  given 
appropriate  employee  unit  have  so  fol¬ 
lowed  those  of  another  such  unit  of  em¬ 
ployees  of  the  same  employer  or  of  other 
employers  within  a  commonly  recognized 
industry  (such  as  a  Standard  Industrial 
Classification  two-digit  category)  that 
a  general  increase,  in  the  normal  opera¬ 
tion  of  the  practice,  would  have  been 
put  into  effect  and  have  been  appli¬ 
cable  to  work  performed  on  or  before 
November  13,  1971,  but  for  the  opera¬ 
tion  of  the  freeze. 

(e)  Procedure  for  payment  of  retro¬ 
active  increases  under  this  section.  No 
payment  referred  to  in  paragraph  (a)  of 
this  section  may  be  made  unless  a  de¬ 
termination  has  been  made  by  the  ap¬ 


propriate  district  director  of  Internal 
Revenue  at  the  request  of  a  party  at  in¬ 
terest,  with  right  of  appeal  to  the  Board 
in  the  event  of  an  adverse  determina¬ 
tion,  that  the  requirements  for  retroac¬ 
tive  payment  under  paragraph  (b)  or  (c) 
of  this  section,  as  appropriate,  have  been 
satisfied. 

§  201.33  Retroactivity  for  certain  low 
wage  employees  and  for  certain  one¬ 
time  benefits. 

(a)  In  general.  Subject  to  the  provi¬ 
sions  of  this  section,  increases  in  wages 
and  salaries  which  were  scheduled  to 
take  effect  during  the  freeze  and  were 
not  paid  as  a  result  of  orders  issued 
under  the  Act,  may  be  made  retroac¬ 
tively  after  November  13, 1971. 

(b)  Certain  low  wage  employees.  If 
the  employer  determines  that  an  em¬ 
ployee  in  an  appropriate  employee  unit, 
whose  straight-time  hourly  rate  of  pay 
prior  to  the  freeze,  was  $2  per  hour  or 
less,  would  have  become  eligible  to  re¬ 
ceive  an  increase  if  the  freeze  had  not 
occurred,  an  increase  in  wages  and  sal¬ 
aries  referred  to  in  paragraph  (a)  of  this 
section  may  be  made  to  such  employee. 

(c)  Certain  one-time  benefits.  (1)  If 
the  employer  determines  that  an  em¬ 
ployee  in  an  appropriate  employee  unit 
would  have  become  eligible  to  receive  a 
new  or  increased  benefit  under  a  fringe 
benefit  plan  if  the  freeze  had  not  oc¬ 
curred,  and  the  employee  cannot  other¬ 
wise  (because  of  death,  retirement,  etc., 
during  the  freeze)  become  eligible  for 
the  benefit  after  the  freeze,  an  increase 
in  wages  and  salaries  referred  to  in  para¬ 
graph  (a)  of  this  section  may  be  made 
with  respect  to  that  benefit. 

(2)  The  provisions  of  subparagraph 
(1)  of  this  paragraph  may  be  illustrated 
by  the  following  examples: 

Example  ( 1 ).  A,  an  employee-member  of 
an  appropriate  employee  unit  in  a  company, 
died  on  September  16.  1971.  Pursuant  to  a 
collective  bargaining  agreement  reached  be¬ 
fore  the  freeze,  A’s  employer  was  to  have 
increased  his  contribution  to  the  group  life 
insurance  plan  applicable  to  such  unit  on 
September  1,  1971.  Under  the  plan  death 
benefits  were  scheduled  to  be  increased  up 
to  $2,000  per  employee  based  on  age  and 
length  of  employee  service  to  the  company. 
The  life  insurer  is  willing  to  pay  the  in¬ 
creased  benefit  to  A’s  estate  if  the  employer 
wUl  retroactively  pay  the  unit’s  increased 
contribution  to  the  group  life  insurance 
plan.  A  retroactive  payment  may  be  made 
by  the  employer  of  the  scheduled  increase 
in  group  life  Insurance  premiums  for  the 
appropriate  employee  unit  in  such  a  case  to 
remedy  the  severe  inequity  to  an  employee 
such  as  A  who,  because  of  his  death  during 
the  freeze,  could  not  become  eligible  for  the 
increased  benefit  after  the  freeze  ended. 

Example  (2).  B,  an  employee-member  of 
an  appropriate  employee  unit  in  a  company, 
retired  on  October  31,  1971.  Pursuant  to  a 
collective-bargaining  agreement  reached  be¬ 
fore  the  freeze,  B’s  employer  was  to  have 
increased  the  lump-sum  payment  on  or  after 
October  1, 1971,  available  to  employees  of  the 
unit  for  vacation  accrued  but  not  taken  prior 
to  retirement.  A  retroactive  increase  in  the 
lump-sum  payment  of  accrued  vacation  may 
be  made  to  B  who,  because  of  his  retirement 
during  the  freeze,  could  not  beoome  eligible 
for  the  Increased  benefit  after  the  freeze. 
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(d)  Compliance  checks.  Any  determi¬ 
nation  and  payment  made  by  an  em¬ 
ployer  under  the  provisions  of  this  sec¬ 
tion  shall  be  subject  to  verification  upon 
request  with  respect  to  whether  such  de¬ 
termination  and  payment  comply  wTith 
the  regulations  issued  under  this  title. 

§  201.34  Increases  in  wages  and  salaries 
scheduled  after  November  13,  1971, 
for  services  rendered  in  certain  pe¬ 
riods  on  or  before  such  date. 

<a>  In  general.  Subject  to  the  provi¬ 
sions  of  this  section,  an  increase  in  wages 
and  salaries  with  respect  to  an  appropri¬ 
ate  employee  unit  for  services  rendered 
before  November  14,  1971,  may  be  made 
retroactively  on  or  after  such  date  if — 

(1)  Expired  agreement,  schedule,  or 
practice  prior  to  August  15,  1971.  The 
prior  succeeded  employment  contract  or 
pay  practice  (including,  e.g.,  a  schedule 
of  wages  and  salaries  adopted  by  an  em¬ 
ployer)  expired  before  August  15,  1971; 

(2)  Successor  agreement,  schedule,  or 
practice  adopted  after  November  13, 1971. 
Such  employment  contract  or  pay  prac¬ 
tice  was  followed  by  a  successor  contract 
or  by  a  successor  pay  practice  after  No¬ 
vember  13,  1971; 

(3)  Retroactivity  prior  to  August  15, 
1971.  Retroactivity — 

(i)  Had  been  agreed  to  by  the  parties 
prior  to  August  15,  1971,  or  had  been 
provided  for  in  the  immediately  preced¬ 
ing  two  employment  contracts  < includ¬ 
ing  the  prior  succeeded  contract)  termi¬ 
nating  prior  to  August  15,  1971,  or 

(ii)  Was  provided  for  by  the  employer 
in  the  immediately  preceding  two  pay 
practices  (including  the  prior  succeeded 
pay  practice)  terminating  prior  to  Au¬ 
gust  15,  1971;  and 

(4>  No  change  in  bargaining  position. 
In  the  case  of  a  successor  contract  re¬ 
ferred  to  in  subparagraph  (2)  of  this 
paragraph,  it  is  demonstrated  that  the 
parties  did  not  change  their  position 
during  negotiations  in  order  to  compen¬ 
sate  for  or  absorb  the  impact  of  the 
Economic  Stabilization  Program. 

(b)  Retroactivity  period.  Payment  of 
retroactive  wage  and  salary  increases 
that  are  provided  for  in  successor  em¬ 
ployment  contracts  or  successor  pay 
practices  (described  in  paragraph  (a)  (2) 
of  this  section)  may  be  made  for  serv¬ 
ices  rendered  for  the  period  beginning 
the  day  after  the  expiration  date  of  the 
prior  succeeded  contract  or  prior  suc¬ 
ceeded  pay  practice  and  ending  on  No¬ 
vember  13, 1971. 

(c)  First  control  year — (1)  Base  com¬ 
pensation  rate.  Wage  and  salary  in¬ 
creases  paid  retroactively  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section 
shall  not  be  included  in  the  base  com¬ 
pensation  rate  with  respect  to  an  appro¬ 
priate  employee  unit  for  measuring  in¬ 
creases  in  the  first  control  year,  unless 
specifically  authorized  by  the  Pay  Board, 
subject  to  whatever  terms  and  conditions 
it  may  impose,  in  a  decision  and  order 
rendered  pursuant  to  §  201.30. 

(2)  Chargeable  increases.  Unless  in¬ 
cluded  in  the  base  compensation  rate  as 
provided  In  subparagraph  (1)  of  this 
paragraph  by  decision  and  order  of  the 
Pay  Board,  continued  payment  after  No¬ 


vember  13,  1971,  of  increases  paid  retro¬ 
actively  pursuant  to  paragraphs  (a)  and 
(b)  of  this  section  shall  be  treated  as 
chargeable  increases  with  respect  to  an 
appropriate  employee  unit  in  the  first 
control  year.  Thus,  continued  payment 
of  a  retroactive  wage  and  salary  increase 
is  not  authorized  to  the  extent  such  in¬ 
crease  and  any  subsequent  increase  oc¬ 
curring  after  such  date  exceed  the  maxi¬ 
mum  permissible  annual  aggregate  wage 
and  salary  increase  for  such  unit  dui  ing 
such  control  year. 

<d)  Procedures  for  payment — (1)  In 
general.  No  increases  referred  to  in  para¬ 
graph  (a)  of  this  section  may  be  made 
unless  the  procedures  set  forth  in  this 
paragraph  have  been  followed.  Such  pro¬ 
cedures  shall  be  in  addition  to  the  provi¬ 
sions  of  Part  202  of  this  chapter  and 
shall  include,  as  appropriate,  a  request 
for  exception  with  respect  to  continued 
payment  of  any  such  increase  after  No¬ 
vember  13,  1971,  and  with  repect  to  pay¬ 
ment  of  any  subsequent  increases  sched¬ 
uled  after  such  date  to  the  extent  the 
total  of  such  increases  exceeds  the  stand¬ 
ard  for  the  control  year.  Notwithstand¬ 
ing  the  preceding  two  sentences,  such 
adjustment  may  not  be  included  in  the 
base  compensation  rate  unless  specifi¬ 
cally  requested  by  a  party  at  interest  and 
authorized  by  the  Board  in  a  decision 
and  order  rendered  pursuant  to  5  201.30. 
See  paragraph  (c)  of  this  section. 

(2)  Category  I  pay  adjustment.  In  the 
case  of  a  Category  I  pay  adjustment  (as 
defined  in  §  202.2(a)  (1)  of  this  chapter), 
the  Board  shall  receive  prenotification  of 
such  adjustment  (and  any  subsequent 
adjustments)  and  such  adjustment  shall 
be  approved  before  payment  can  be 
made. 

(3)  Category  II  pay  adjustment.  In 
the  case  of  a  Category  II  pay  adjustment 
(as  defined  in  §  202.2(a)  (2)  of  this  chap¬ 
ter),  the  employer  shall  determine  that 
the  requirements  of  this  section  have 
been  met  and,  within  10  days  after 
making  such  adjustment,  shall  report  the 
adjustment  (and  any  subsequent  adjust¬ 
ments  for  the  control  year)  to  the  Board. 
Such  report  shall  include  a  certification 
that  the  requirements  of  this  section 
have  been  met. 

(4)  Category  III  pay  adjustment.  In 
the  case  of  a  Category  HI  pay  adjust¬ 
ment  (as  defined  in  $  202.2(a)  (3)  of  this 
chapter),  the  employer  shall  determine 
that  the  requirements  of  this  section 
have  been  met  and,  within  10  days  after 
making  such  adjustment,  shall  report 
the  adjustment  (and  any  subsequent  ad¬ 
justments  for  the  control  year)  to  the 
appropriate  district  director  of  Internal 
Revenue  if  the  total  of  such  adjustments 
exceeds  the  standard.  Such  report  shall 
include  a  certification  that  the  require¬ 
ments  of  this  section  have  been  met. 

§  201.35  Wage  and  salary  increases  ef¬ 
fective  after  November  13,  1971. 

(a)  In  general.  Unless  otherwise  pro¬ 
vided  by  this  section,  employment  con¬ 
tracts  and  pay  practices  previously  set 
forth  which  existed  prior  to  November 
14,  1971,  will  be  allowed  to  operate  ac¬ 
cording  to  their  terms.  However,  any 
such  specific  contract  or  pay  practice, 


when  challenged  by  a  party  at  interest, 
by  the  Chairman  of  the  Pay  Board,  or 
by  two  or  more  other  members  of  the 
Board,  is  subject  to  a  review  to  deter¬ 
mine  whether  any  wage  and  salary 
increase  granted  pursuant  to  such  con¬ 
tract  or  pay  practice  is  unreasonably  in¬ 
consistent  with  the  standard  or  excep¬ 
tions  thereto  as  set  forth  in  Subpart  B 
of  this  part.  In  the  event  of  a  chal¬ 
lenge,  these  terms  shall  be  allowed  to 
remain  in  effect  unless  and  until  the 
Board  rules  otherwise. 

(b)  Limitation.  Notwithstanding  any 
other  provision  of  this  section,  any  wage 
and  salary  increase  scheduled  to  take 
effect  pursuant  to  a  pay  practice 
(whether  or  not  previously  set  forth  and 
other  than  a  pay  practice  described  in 
§  201.72(g) )  in  a  control  year  beginning 
on  or  after  November  14,  1972,  shall  be 
subject  to  the  general  wage  and  salary 
standard  or  applicable  exceptions  there¬ 
to.  A  pay  practice  described  in  §  201.72 
(g)  shall  be  deemed  to  expire  at  the  end 
of  the  plan,  practice  or  program  year  (as 
defined  in  §  301.72(1)  )  in  effect  for  the 
pay  practice  on  November  13,  1971. 

(c)  Special  rule  with  respect  to  wage 
or  fringe  benefit  reopening  provisions — 
(1)  Coverage.  A  wage  and  salary  increase 
pursuant  to  a  wage  or  fringe  benefit  re¬ 
opening  provision  in  an  employment 
contract  shall  be  deemed  pursuant  to  a 
contract  which  existed  prior  to  Novem¬ 
ber  14,  1971,  within  the  meaning  of  para¬ 
graph  (a)  of  this  section  (and  therefore 
subject  to  challenge  and  review),  if — 

(1)  Such  reopening  provision  was 
specifically  agreed  to  and  incorporated 
in  such  contract  prior  to  August  15, 1971; 

(ii)  Such  reopening  provision  es¬ 
tablished  a  date  certain  for  reopening; 
and 

(iii)  Such  contract  provided  for  a  spec¬ 
ified  termination  other  than  by  opera¬ 
tion  of  the  reopening  provision. 

(2)  Procedure — ii)  Category  I  pay  ad¬ 
justments.  A  Category  I  pay  adjustment 
within  the  provisions  of  this  paragraph 
shall  not  be  put  into  effect  without  pre¬ 
notification  to,  and  prior  approval  by  the 
Pay  Board. 

(ii)  Category  II  pay  adjustments — (a) 
Increase  not  in  excess  of  7  percent.  A 
proposed  Category  II  pay  adjustment 
which  is  within  the  provisions  of  this 
paragraph  and  which  does  not  cause  the 
total  of  all  wage  and  salary  increases  for 
a  control  year  to  be  in  excess  of  7  percent 
of  the  base  compensation  rate  may  be  put 
into  effect  without  prior  approval.  A  re¬ 
port  of  such  an  increase  shall  be  sub¬ 
mitted  to  the  Pay  Board  not  later  than 
10  days  after  such  increase  is  put  into 
effect. 

(b)  Increase  in  excess  of  7  percent. 
If  a  proposed  Category  n  pay  adjustment 
which  is  within  the  provisions  of  this 
paragraph  causes  the  total  of  all  wage 
and  salary  increases  for  a  control  year 
to  be  in  excess  of  7  percent  of  the  base 
compensation  rate,  the  amount  of  such 
adjustment  in  excess  of  7  percent  shall 
not  be  put  into  effect  without  the  prior 
approval  of  the  Pay  Board. 

(iii)  Category  III  pay  adjustments — 
(a)  Increase  not  in  excess  of  7  percent. 
A  proposed  Category  m  pay  adjustment 
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which  is  within  the  provisions  of  this 
paragraph  and  which  does  not  cause  the 
total  of  all  wage  and  salary  Increases 
for  a  control  year  to  be  in  excess  of  7 
percent  of  the  base  compensation  rate 
may  be  put  into  effect  without  prior  ap¬ 
proval.  A  report  of  such  an  increase  shall 
be  submitted  to  the  appropriate  district 
director  of  Internal  Revenue  not  later 
than  20  days  after  such  increase  is  put 
into  effect. 

(b)  Increase  in  excess  of  7  percent.  If 
a  proposed  Category  III  pay  adjustment 
which  is  within  the  provisions  of  this 
paragraph  causes  the  total  of  all  wage 
and  salary  increases  for  a  control  year  to 
be  in  excess  of  7  percent  of  the  base  com¬ 
pensation  rate,  the  amount  of  such  ad¬ 
justment  in  excess  of  7  percent  shall  not 
be  put  into  effect  without  the  prior  ap¬ 
proval  of  the  Pay  Board. 

(iv)  Content  of  report.  An  application 
or  report  submitted  under  the  provisions 
of  this  paragraph  shall  include  copies  of 
the  employment  contract  in  which  the 
wage  or  fringe  benefit  reopening  provi¬ 
sion  is  incorporated. 

(v)  Criteria.  An  application  for  ap¬ 
proval  of  a  pay  adjustment  under  the 
provisions  of  this  paragraph,  or  a 
challenge  to  a  pay  adjustment  reported 
under  such  provisions,  shall  be  considered 
under  the  criteria  set  forth  in  paragraph 

(f )  of  this  section. 

(d)  “ Previously  set  forth”  defined.  Ex¬ 
cept  as  provided  in  Subpart  F  of  this 
part,  for  purposes  of  this  part,  a  pay 
practice  shall  be  "previously  set  forth" 
only  if  it  can  be  documented  that  prior 
to  November  14,  1971,  an  adjustment  to 
wages  and  salaries,  or,  in  the  case  of  a 
merit  plan,  the  aggregate  amount  to  be 
expended,  was — 

(1)  Decided  finally  and  formally  in 
accordance  with  established  procedures, 
and 

(2)  Communicated  to  the  management 
personnel  responsible  for  implementing 
the  pay  adjustment  or  to  the  employees 
affected. 

For  purposes  of  the  preceding  sentence, 
a  formula  for  determining  general  ad¬ 
justments  to  wages  and  salaries  is  not  a 
pay  practice  previously  set  forth. 

(e)  Merit  plans — (1)  Pay  practices 
previously  set  forth.  For  purposes  of  this 
section,  a  merit  plan  contained  in  a  pay 
practice  previously  set  forth  will  be 
deemed  to  expire  on  the  day  before  the 
effective  date  of  any  of  the  following 
changes  or  modifications  to  the  merit 
plan — 

(i)  An  increase  or  change  in  the  rates 
or  rate  ranges  from  those  in  effect  on 
November  13,  1971, 

(ii)  An  increase  in  the  aggregate 
amount  to  be  expended  for  merit  in¬ 
creases  above  the  aggregate  amount  as 
determined  prior  to  November  14,  1971, 

(iii)  A  change  in  the  Job  classifications 
to  which  the  rates  or  rate  ranges  apply, 
or 

(iv)  A  change  in  the  terms  or  condi¬ 
tions  of  the  plan  with  respect  to  any  job 
classification  to  which  it  applies,  or  a 
change  in  any  policy  for  determining 
the  size  and  frequency  of  merit  pay  ad¬ 


justments  or  a  change  in  any  adminis¬ 
trative  controls. 

The  expiration  of  a  pay  practice  previ¬ 
ously  set  forth  under  the  provisions  of 
this  subparagraph  shall  not  disqualify 
a  pay  practice  from  being  a  successor 
pay  practice  under  §  201.16  if  it  other¬ 
wise  qualifies  under  that  section. 

(2)  Employment  contracts.  The  ex¬ 
piration  of  an  employment  contract 
which  operates  according  to  its  terms 
pursuant  to  this  section  and  which  con¬ 
tains  a  merit  plan  shall  not  disqualify 
such  merit  plan  from  operating  in  a 
successor  employment  contract  under 
§  201.16,  if  it  otherwise  qualifies  under 
that  section. 

(f)  Board  review.  For  purposes  of  the 
review  referred  to  in  paragraph  (a)  of 
this  section,  the  Board  will  consider  such 
factors  as  changes  in  productivity  and 
the  cost  of  living,  on-going  collective 
bargaining  and  pay  practices,  the  equita¬ 
ble  position  of  the  employees  involved, 
and  such  other  factors  as  are  necessary 
to  foster  economic  growth,  to  promote 
improvement  in  the  quality  of  govern¬ 
mental  services,  and  to  prevent  gross  in¬ 
equities,  hardships,  serious  market  dis¬ 
ruptions,  domestic  shortages  of  raw  ma¬ 
terial,  localized  shortages  of  labor,  and 
windfall  profits. 

(g)  Notice  requirement — (1)  In  gen¬ 
eral.  In  accordance  with  the  provisions 
of  Part  202  of  this  chapter,  prenotifica¬ 
tion  shall  be  submitted  to  the  Pay  Board 
not  less  than  90  days  prior  to  the  sched¬ 
uled  effective  date  of  any  increase  to  be 
paid  pursuant  to  an  employment  con¬ 
tract  or  pay  practice  referred  to  in  this 
section  (other  than  an  increase  within 
the  provisions  of  paragraph  (c)  of  this 
section)  when  such  increase  would  affect 
an  appropriate  employee  unit  of  1,000  or 
more  employees  and  would  cause  the 
total  of  all  increases  for  a  control  year 
to  be  in  excess  of  7  percent  of  the  base 
compensation  rate.  In  addition  to  the 
prenotification  requirement  set  forth  in 
the  preceeding  sentence,  no  part  of  any 
such  scheduled  increase  shall  be  paid  or 
received  until  the  latest  of  90  days  after 
notice  of  such  increase  has  been  given  to 
the  Pay  Board,  60  days  after  a  party  at 
interest  provides  any  additional  informa¬ 
tion  required  pursuant  to  subparagraph 
(2)  of  this  paragraph,  or  the  scheduled 
effective  date  of  such  increase.  For  pur¬ 
poses  of  this  paragraph,  a  fair  and  rea¬ 
sonable  estimate  shall  be  used  in  deter¬ 
mining  whether  contingent  increases 
(such  as  cost  of  living  adjustments)  will 
cause  the  total  of  such  increases  to  ex¬ 
ceed  7  percent.  Furthermore,  such  notice 
shall  be  in  accordance  with  the  instruc¬ 
tions  contained  in  paragraph  (h)  of  this 
section.  Notice  requirements  with  respect 
to  other  pay  adjustments  are  contained 
in  §§  202.10(b)  (2)  and  202.20(b)(2) 
of  this  chapter.  Failure  to  comply  with 
any  of  the  provisions  contained  in  this 
subparagraph  (as  well  as  the  subpara¬ 
graphs  referred  to  In  the  immediately 
preceding  sentence)  shall  be  a  violation 
of  Pay  Board  regulations  within  the 
meaning  of  8  201.41. 

(2)  Additional  information.  In  addi¬ 
tion  to  the  provisions  of  subparagraph 


(1)  of  this  paragraph,  after  June  23, 
1972,  the  Board  may  require  a  party  at 
interest  to  furnish  adequate  and  com¬ 
plete  supplemental  information  within 
a  specified  period  of  time  as  to  the  factors 
the  Board  considers  necessary  to  deter¬ 
mine  whether  the  total  of  increases  re¬ 
ferred  to  in  such  subparagraph  is  unrea¬ 
sonably  inconsistent  with  the  standard 
or  exceptions  thereto  as  set  forth  in  Sub- 
part  B  of  this  part.  The  failure  to  furnish 
additional  information  requested  pursu¬ 
ant  to  this  subparagraph,  or  to  furnish  it 
on  a  timely  basis,  shall  be  a  violation  of 
Pay  Board  regulations  within  the  mean¬ 
ing  of  8  201.41(a)(4). 

(h)  Notification  instructions.  The  no¬ 
tice  required  by  paragraph  (g)(1)  of  this 
section  shall  be  submitted  on  forms  pro¬ 
vided  by  the  Pay  Board.  Such  notice 
shall  be  accompanied  by  a  full  statement 
of  facts  prepared  by  a  party  at  interest 
showing  good  cause  as  to  why  such  in¬ 
crease  is  not  unreasonably  inconsistent 
with  the  standard  or  exceptions  thereto 
as  set  forth  in  Subpart  B  of  this  part. 

§  201.36  Funds  raised  or  provided  prior 
to  August  15,  1971  for  wage  and 
salary  increases  on  and  after  such 
date. 

(a)  In  general.  Subject  to  the  provi¬ 
sions  of  paragraphs  (b)  and  (c)  of  this 
section,  any  increases  in  wages  and  sal¬ 
aries  which  have  been  or  would  be  with¬ 
held  under  the  authority  granted  by  the 
Act  are  lawfully  due  and  payable,  if  a 
determination  is  made  that  such  in¬ 
creases  were  provided  for  by  law.  con¬ 
tract,  agreement,  or  practice  established 
prior  to  August  15,  1971,  and  that  prices 
have  been  advanced,  productivity  has 
been  increased,  taxes  have  been  raised, 
appropriations  have  been  made,  or  funds 
have  otherwise  been  raised  or  provided 
for  in  order  to  cover  such  increases. 

(b)  Determinations — (1)  Category  I 
pay  adjustments.  A  Category  I  pay  ad¬ 
justment  (as  defined  in  8  202.2(a)  (1)  of 
this  chapter)  of  the  type  described  in 
paragraph  (a)  of  this  section  may  be  put 
into  effect  provided  that — 

(i)  The  employer  has  filed  a  prenotifi¬ 
cation  in  the  manner  prescribed  by  the 
Pay  Board  declaring  the  intention  to  put 
such  a  pay  adjustment  into  effect  and 
detailing  the  factual  basis  for  qualifica¬ 
tion  under  paragraph  (a)  of  this  section; 

(ii)  Twenty-eight  days  have  passed 
since  such  prenotification  has  been  filed 
with  the  Board  or,  if  appropriate,  28 
days  have  passed  since  any  additional 
proof  requested  by  the  Board  has  been 
received  by  the  Board;  and 

(iii)  The  proposed  pay  adjustment  has 
not  been  challenged  by  a  party  at  inter¬ 
est,  by  the  Chairman  of  the  Pay  Board, 
or  by  two  or  more  other  members  of  the 
Board  within  the  appropriate  time  period 
described  in  subdivision  (ii)  of  this  sub- 
paragraph. 

(2)  Category  II  and  Category  III  pay 
adjustments.  A  Category  n  or  Category 
III  pay  adjustment  (as  defined  in 
8  202.2(a)  (2)  and  (3)  of  this  Chapter, 
respectively)  of  the  type  described  In 
paragraph  (a)  of  this  section  may  be  put 
into  effect  provided  that — 
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(i)  The  wage  and  salary  increases 
pursuant  to  such  pay  adjustment  meet 
the  requirements  of  paragraph  (c)  (1), 

(2),  and  (3)  of  this  section;  and 

(ii)  The  employer  certifies  by  letter 
to  the  appropriate  district  director  of 
Internal  Revenue  not  later  than  20 
days  after  such  pay  adjustment  is  put 
into  effect  that  the  requirements  referred 
to  in  subdivision  (i)  of  this  subparagraph 
have  been  met. 

(3)  By  the  Internal  Revenue  Service. 
A  party  at  interest  claiming  authority  to 
make  or  receive  payment  of  a  wage  and 
salary  increase  pursuant  to  paragraph 
(a)  of  this  section,  after  giving  notice  to 
the  other  parties  at  interest,  may  apply 
to  the  Internal  Revenue  Service  for  a 
determination  that  the  requirements  of 
paragraph  (a)  of  this  section  have  been 
met.  The  application  to  the  Internal 
Revenue  Service  shall  detail  the  manner 
in  which  one  or  more  of  each  of  the 
requirements  of  paragraph  (c)  (1),  (2), 
and  (3)  of  this  section  have  been  met, 
or  that  the  requirements  of  paragraph 
(a)  of  this  section  have  otherwise  been 
met.  When  the  Service  makes  a  deter¬ 
mination  that  such  requirements  have 
or  have  not  been  met  the  Service  will 
provide  for  notice  upon  request  to  parties 
at  interest  of  the  determination.  Pay¬ 
ment  of  an  increase  determined  to  be 
permissible  under  paragraph  (a)  of  this 
section  may  begin  within  20  days  of  such 
determination  by  the  Service  unless  an 
appeal  is  taken  by  the  Pay  Board.  The 
Service  may  transmit  to  the  Board  for 
determination  any  application  based 
upon  a  claim  that  the  requirements  of 
paragraph  (a)  of  this  section  have  been 
met  without  meeting  the  requirements 
of  paragraph  (c)  (1),  (2),  and  (3)  of 
this  section. 

(4)  By  the  Board.  If  the  Pay  Board 
determines  with  respect  to  (i)  a  chal¬ 
lenge  of  an  increase  under  subparagraph 

(1)  of  this  paragraph,  or  (ii)  an  appeal 
from  a  final  determination  by  the  In¬ 
ternal  Revenue  Service  with  respect  to 
an  increase  under  subparagraph  (3)  of 
this  paragraph,  or  (iii)  a  transmittal  by 
the  Internal  Revenue  Service  with  re¬ 
spect  to  an  increase  under  subparagraph 
(3)  of  this  paragraph,  that  such  payment 
qualifies  under  paragraph  (a)  of  this 
section,  the  increase  may  be  payable 
immediately  after  the  Board’s  final  deci¬ 
sion. 

(c)  Satisfaction  of  requirements.  For 
purposes  of  paragraphs  (a)  and  (b)  of 
this  section,  the  factual  requirements  of 
paragraph  (a)  are  deemed  satisfied  with 
respect  to  whether — 

(1)  The  amount  of  a  wage  and  salary 
increase  provided  for  by  law,  contract, 
agreement,  or  practice  was  established 
prior  to  August  15,  1971,  if  such  amount 
was  determined  and  definite  and  if — 

(i)  A  contract  was  executed,  entered 
into,  or  became  effective  prior  to  August 
15,  1971,  or 

(ii)  A  pay  practice  was  announced,  re¬ 
duced  to  writing,  placed  in  effect,  or 
otherwise  clearly  established  prior  to 
August  15,  1971,  or 

(iii)  A  law,  ordinance,  or  resolution, 
or  a  rule,  regulation,  or  decision  of  a 


governmental  agency  having  the  effect 
of  law,  became  effective  or  was  finally 
enacted  by  signature  of  the  chief  execu¬ 
tive  of  the  governmental  unit  prior  to 
August  15,  1971,  or  by  failure  of  the  chief 
executive  to  veto  prior  to  August  15, 1971, 
or  by  completion  of  all  action  required 
for  final  enactment  under  the  constitu¬ 
tion  and  laws  applicable  to  the  govern¬ 
mental  unit; 

(2)  Prices  have  been  advanced,  pro¬ 
ductivity  has  been  increased,  taxes  have 
been  raised,  appropriations  have  been 
made,  or  funds  have  otherwise  been 
raised  or  provided  for,  if — 

(i)  New  taxes  were  enacted  or  levied 
or  existing  taxes  were  increased  prior  to 
August  15,  1971,  which  provide  revenue 
for  the  fiscal  year  in  which  the  wage  and 
salary  increase  is  to  take  effect,  or 

(ii)  Appropriations  have  been  passed 
or  a  budget  of  a  governmental  unit  has 
been  adopted  prior  to  August  15,  1971, 
for  the  fiscal  year  in  which  the  wage  and 
salary  increase  is  to  take  effect,  and  the 
appropriations  or  budget  contain  funds 
from  which  the  increase  would  be  pay¬ 
able,  or 

(iii)  Prices  have  been  advanced  prior 
to  August  15,  1971,  or 

(iv)  An  employer  and  the  employee 
members  of  the  unit,  or  their  collective 
bargaining  agent,  have  taken  action 
prior  to  August  15,  1971,  to  modify  work 
practices  either  relating  to  the  introduc¬ 
tion  of  new  or  changed  equipment  meth¬ 
ods  or  processes,  or  otherwise,  which  is 
designed  to  and  does  result  in  an  in¬ 
crease  in  the  productivity  of  the  appro¬ 
priate  employee  unit,  or 

(v)  An  employer  has  taken  action 
prior  to  August  15,  1971,  which  has  oth¬ 
erwise  raised  or  provided  funds  to  pro¬ 
vide  for  the  wage  and  salary  increase; 

(3)  The  prices  advanced,  productivity 
increases  made,  taxes  raised,  appropria¬ 
tions  made,  or  funds  otherwise  raised  or 
provided  for  are  in  order  to  cover  a  wage 
and  salary  increase,  if — 

(i)  The  advancement  of  prices  prior 
to  August  15,  1971,  was  in  direct  antic¬ 
ipation  of  the  wage  and  salary  increase, 
and  no  additional  advance  in  prices  is  or 
has  been  required  on  or  after  August  15, 
1971,  in  order  to  raise  funds  to  cover  the 
wage  and  salary  increases  for  the  bal¬ 
ance  of  the  fiscal  year  in  which  it  takes 
effect,  or 

(ii)  Action  modifying  work  practices 
to  increase  productivity  taken  by  an  em¬ 
ployer  and  the  employee  members  of  the 
unit,  or  their  collective  bargaining  agent, 
was  taken  to  provide  for  a  wage  and 
salary  increase  and  the  resulting  increase 
in  productivity  is  adequate  to  cover  the 
wage  and  salary  increase,  or 

(ii)  The  taxes  were  raised  or  levied 
to  fund  a  budget  containing  proposed 
expenditures  for  the  wage  and  salary  in¬ 
crease,  and  the  taxes  raised  or  levied, 
the  existing  taxes,  and  other  resources 
of  the  taxing  body  are  sufficient  to  cover 
the  increases  and  all  of  the  other  pro¬ 
jected  expenditures  of  the  taxing  body 
for  the  fiscal  year  in  which  the  increase 
takes  effect,  or 

(iv)  The  amount  of  the  appropriation 
or  governmental  budget  item  from  which 


the  wage  and  salary  increase  is  payable 
is  sufficient  to  cover  the  increase  and  all 
other  projected  expenditures  to  be  made 
from  the  appropriation  or  budget  item 
without  any  contemplated  additional, 
supplemental,  or  deficiency  appropriation 
or  budget  amendment  during  the  fiscal 
year  in  which  the  increase  takes  effect, 
and  without  any  contemplated  transfer 
of  funds  appropriated  for  or  intended 
for  another  purpose,  or 

(v)  Action  taken  by  an  employer  to 
otherwise  raise  or  provide  funds  was 
taken  in  direct  anticipation  of  a  wage 
and  salary  increase  and  funds  of  suffi¬ 
cient  amount  to  cover  the  cost  of  the 
wage  and  salary  increase  were  raised  or 
provided  on  or  before  August  15,  1971, 
or  would  be  raised  or  provided  thereafter 
without  further  action  by  the  employer 
after  August  15,  1971. 

(d)  Special  rule — (1)  Price  increases 
in  anticipation  of  wage  and  salary  in¬ 
creases.  If  an  employer  raised  the  price 
for  his  products  or  services  prior  to 
August  15,  1971,  in  anticipation  of  wage 
and  salary  increases  scheduled  to  be 
paid  on  or  after  August  15,  1971  and 
before  November  14,  1971,  and  such  in¬ 
creases  were  neither  provided  for  in  an 
employment  contract  nor  provided  for 
in  a  pay  practice  communicated  to  em¬ 
ployees  or  otherwise  established  prior 
to  August  15,  1971,  then  such  increases 
that  were  not  paid  as  a  result  of  the 
freeze  may  be  made  retroactively  after 
November  13, 1971. 

(2)  Procedure  for  retroactive  payment 
under  this  paragraph.  No  payment  re¬ 
ferred  to  in  subparagraph  (1)  of  this 
paragraph  may  be  made  unless  a  deter¬ 
mination  has  been  made  by  the  appro¬ 
priate  district  director  of  Internal  Reve¬ 
nue  at  the  request  of  a  party  at  interest, 
with  right  of  appeal  to  the  Board  in  the 
event  of  an  adverse  determination,  that 
the  requirements  for  retroactive  pay¬ 
ment  under  such  subparagraph  have 
been  satisfied. 

§  201.40  Retroactivity  on  a  ease-l>y-case 
determination. 

(a)  Application  for  approval  of  retro¬ 
active  payment.  An  application  for  ap¬ 
proval  of  retroactive  payment  of  wages 
and  salaries  with  respect  to  services  ren¬ 
dered  in  any  period  prior  to  Novem¬ 
ber  14,  1971,  which  is  not  within  the 
provisions  of  any  other  section  of  this 
subpart,  may  be  submitted  under  the 
provisions  of  this  section. 

(b)  Criteria.  When  the  Board  reviews 
requests  for  retroactive  payment  in  in¬ 
dividual  cases,  with  respect  to  services 
rendered  in  any  period  prior  to  Novem¬ 
ber  14,  1971,  and  in  its  development  of 
further  criteria  for  such  payments,  it 
shall  consider  such  factors  as  changes 
in  productivity  and  the  cost  of  living,  on¬ 
going  collective  bargaining  and  pay  prac¬ 
tices,  the  equitable  position  of  the 
employees  involved,  and  such  other 
factors  as  are  necessary  to  foster  eco¬ 
nomic  growth,  to  promote  improvement 
in  the  quality  of  governmental  services, 
and  to  prevent  gross  inequities,  hard¬ 
ships,  serious  market  disruptions,  domes¬ 
tic  shortages  of  raw  materials,  localized 
shortages  of  labor,  and  windfall  profits. 
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(c)  Limitation.  Approval  of  an  appli¬ 
cation  submitted  under  the  provisions  of 
this  section  shall  be  determined  by  the 
Pay  Board  or  its  delegate  as  equitable 
and  appropriate,  in  accordance  with  the 
criteria  set  forth  in  paragraph  (b)  of 
this  section,  and  shall  be  subject  to  such 
terms  and  conditions  as  may  be  set  by 
the  Pay  Board  or  its  delegate. 

(d)  Procedure.  Retroactive  payment 
under  the  provisions  of  this  section  shall 
not  be  made  without  the  prior  approval 
of  the  Pay  Board  or  its  delegate. 

Subpart  D — Violations,  Sanctions, 
Fines  and  Penalties 

§  201.41  Violations. 

(а)  In  general.  Except  as  provided  in 
paragraph  (b)  of  this  section,  it  shall  be 
a  violation  of  the  provisions  of  this  chap¬ 
ter,  subject  to  the  sanctions,  fines,  penal¬ 
ties,  and  other  relief  provided  in  the  Act, 
for  any  person  to — 

(1)  Payment.  Pay,  directly  or  indi¬ 
rectly,  immediately  or  on  a  deferred 
basis,  any  portion  of  a  wage  and  salary 
increase  not  authorized  by  the  provisions 
of  this  chapter  or  by  decision  or  order 
of  the  Pay  Board  or  its  delegate; 

(2)  Receipt.  Receive  or  accept,  directly 
or  indirectly,  any  portion  of  a  wage  and 
salary  increase  not  authorized  by  the 
provisions  of  this  chapter  or  by  decision 
or  order  of  the  Pay  Board  or  its  delegate; 

(3)  Accessorial  acts  or  attempts.  In¬ 
duce,  solicit,  encourage,  force,  or  require, 
or  attempt  to  induce,  solicit,  encourage, 
force  or  require,  any  other  person  to 
pay  or  to  receive,  directly  or  indirectly, 
any  portion  of  a  wage  and  salary  in¬ 
crease  not  authorized  by  the  provisions 
of  this  chapter  or  by  decision  or  order 
of  the  Pay  Board  or  its  delegate; 

(4)  Compliance.  Fail  or  refuse  to  com¬ 
ply  with  a  decision  or  order  of  the  Pay 
Board  or  its  delegate  or  with  any  regula¬ 
tion  issued  pursuant  to  the  Act,  or  induce, 
solicit,  encourage,  force,  or  require  any 
other  person  to  fail  or  refuse  to  comply 
with  a  decision  or  order  of  the  Pay  Board 
or  its  delegate,  or  with  any  regulation 
issued  pursuant  to  the  Act. 

(5)  Executive  or  variable  compensa¬ 
tion.  Pay,  grant,  award,  receive,  accept, 
establish,  or  make  changes  in  any  item 
of  executive  or  variable  compensation 
without  timely  filing  of  such  notices  or 
reports  or  receiving  approval  thereof  as 
required  by  the  provisions  of  this  chap¬ 
ter; 

(б)  Forbearance  of  rights.  Force  or 
require  any  party  at  interest  (as  defined 
in  §  201.2)  to  refrain  or  forbear  from 
filing  a  pay  challenge,  request  for  ex¬ 
ception,  request  for  interpretation  or 
ruling,  prenotification,  report,  appeal, 
motion  for  reconsideration,  or  any  other 
document  or  information  permitted  or 
required  to  be  filed  with  the  Pay  Board 
or  its  delegate,  or  to  force  or  require 
any  party  at  interest  to  withdraw  any 
such  document  already  filed; 

(7)  Filing.  Fail  or  refuse  to  file  on  a 
timely  basis  any  prenotiflcation,  report, 
certification,  or  other  document  required 
by  regulations;  or 

(8)  Submission  of  information.  Fail  or 
refuse  to  submit  on  a  timely  basis  to  the 


Pay  Board,  or  its  delegate,  information 
within  the  knowledge  or  control  of  a  per¬ 
son,  if  the  Board  has  required  or  ordered 
that  person  to  submit  such  information 
after  determining  such  information  is 
relevant  to  the  disposition  of  any  matter 
affecting  such  person  before  the  Board. 

(b)  Excepted  acts — (1)  Agreements 
for  wage  and  salary  increases.  Notwith¬ 
standing  the  provisions  of  paragraph 
(a)(3)  of  this  section,  it  shall  not  be  a 
violation  to  bargain  for,  request,  con¬ 
tract  for,  or  agree  to  (as  contrasted  with 
paying  or  receiving)  a  wage  and  salary 
increase  in  excess  of  the  maximum  per¬ 
missible  annual  aggregate  wage  and  sal¬ 
ary  increase. 

(2)  Limitation  on  excepted  acts.  The 
exception  provided  in  subparagraph  (1) 
of  this  paragraph  shall  not  apply  in  any 
situation  where  the  Pay  Board  has 
denied  an  appeal  from  a  determination 
by  the  Internal  Revenue  Service,  or 
rendered  a  decision  on  a  pay  challenge 
or  request  for  an  exception. 

(c)  Illustrations.  The  provisions  of 
paragraphs  (a)  and  (b)  of  this  section 
may  be  illustrated  by  the  following 
examples : 

Example  ( 1 ).  On  April  1,  1972,  Employer 
A  and  Union  X  agreed  to  a  general  increase 
in  excess  of  the  general  wage  and  salary 
standard  to  be  effective  May  1,  1972.  Union 
X  represents  A’s  employees  who  are  mem¬ 
bers  of  an  appropriate  employee  unit  con¬ 
taining  less  than  5,000  employees.  On 
May  1,  1972,  Employer  A  implemented  only  a 
5.5  percent  increase  in  the  average  straight- 
time  hourly  rate  and  only  a  0.7  percent  in¬ 
crease  in  qualified  fringe  benefits.  On 
May  10,  1972,  Employer  A  filed  a  request  for 
exception  with  respect  to  the  unpaid  por¬ 
tion  of  the  wage  and  salary  increase  agreed 
to  in  the  contract.  Since  Employer  A  did  not 
pay,  and  the  employees  represented  by  Union 
X  did  not  receive,  any  portion  of  a  wage  and 
salary  increase  in  excess  of  that  authorized 
under  the  regulations,  the  parties  at  inter¬ 
est  did  not  violate  the  provisions  of  this 
chapter. 

Example  (2).  Assume  the  same  facts  as  in 
Example  (1),  except  that  the  appropriate 
employee  unit  contains  5,000  or  more  em¬ 
ployees.  Employer  A  paid  and  the  employees 
of  Union  X  received,  an  increase  in  wages 
and  salaries  which,  pursuant  to  regulations 
in  this  chapter,  may  not  be  paid  unless  a 
timely  prenotiflcation  has  been  filed  and  the 
Pay  Board  has  approved  the  pay  increase. 
Thus  the  employer,  the  union,  and  the  em¬ 
ployees  are  in  violation  of  the  provisions  of 
this  chapter. 

Example  (3).  Assume  the  same  facts  as  in 
Example  (1),  except  that  the  employer 
refuses  to  submit  the  request  for  exception 
and  the  employees  of  the  union  strike  to 
force  the  employer  to  submit  the  exception 
request.  Since  the  strike  was  not  called  to 
prevent  a  party  at  interest  from  exercising 
a  right  available  to  such  party  under  the 
regulations,  neither  the  union  nor  the  em¬ 
ployees  have  violated  the  provisions  of  this 
chapter. 

Example  ( 4 ).  Assume  the  same  facts  as  in 
Example  (1),  except  the  parties  also  agreed 
that  the  Increase  in  excess  of  the  standard 
would  be  paid  into  an  escrow  account  pend¬ 
ing  approval  or  disapproval  of  the  request 
for  exception.  The  terms  of  the  escrow  agree¬ 
ment  provide  that  to  the  extent  the  excep¬ 
tion  is  granted  escrowed  monies  will  be  paid 
to  the  employees  and  to  the  extent  that  ex¬ 
ception  is  disallowed  the  portion  disallowed 
will  revert  to  Employer  A.  The  escrow  agree¬ 
ment  would  terminate  at  that  time.  Since  the 


terms  of  the  escrow  agreement  provide  only 
for  payment  of  amounts  approved  by  the 
Pay  Board  and  reversion  of  the  disapproved 
amounts,  the  parties  to  the  contract  did  not 
violate  the  provisions  of  this  chapter. 

Example  (5).  Assume  the  same  facts  as  in 
Examples  (1)  and  (4)  except  that  the  terms 
of  the  escrow  agreement  provide  that  dis¬ 
approved  amounts  shall  continue  to  be  paid 
into  the  fund  and  shall  be  paid  out  to  the 
employees  upon  the  relaxation  or  cessation 
of  economic  controls  or  when  otherwise 
legally  allowable.  Since  the  terms  of  the 
escrow  agreement  provide  for  beneficial  own¬ 
ership  by  the  employees  of  the  escrowed 
amounts,  such  amounts  constitute  deferred 
compensation  for  services  rendered  in  the 
control  year  such  amounts  are  paid  into  es¬ 
crow.  Continued  payment  of  such  amounts 
by  Employer  A  after  a  disallowance  by  the 
Pay  Board  results  in  a  violation  of  the  pro¬ 
visions  of  this  chapter  by  all  parties  at  in¬ 
terest  to  the  agreement. 

Example  (6).  On  June  1,  1972,  Employer 
B  put  into  effect  a  5  percent  general  Increase 
in  the  base  compensation  rate  for  his  3,500 
member  appropriate  employee  unit  not  cov¬ 
ered  by  a  collective  bargaining  agreement. 
Employer  B  neglected  to  file  a  report  of  such 
increase  within  the  appropriate  10-day  period 
following  implementation  of  the  pay  increase. 
Employer  B  is  In  violation  of  the  provisions 
of  this  chapter  which  require  that  reports  be 
filed  on  forms  and  pursuant  to  Instructions 
prescribed  by  the  Pay  Board.  Similarly,  a 
violation  would  occur  if  the  employees  of  B 
were  covered  by  the  terms  of  a  collective  bar¬ 
gaining  agreement. 

Example  (7).  On  May  15,  1972,  Employer 
C  put  Into  effect  a  5.5  percent  increase  in 
the  base  compensation  rate  for  a  100  member 
appropriate  employee  unit  not  covered  by  a 
collective  bargaining  agreement.  On  that  date 
Employer  C  also  communicated  a  promise  to 
pay  each  employee  a  bonus  of  $500  upon  the 
relaxation  or  cessation  of  economic  controls. 
Employer  C  has  not  filed  a  request  for  excep¬ 
tion  with  respect  to  the  promise  to  pay  each 
employee  a  $500  bonus.  Since  the  promise  to 
pay  such  bonus  is  an  increase  in  wages  and 
salaries  in  the  form  of  deferred  compensa¬ 
tion.  Employer  C  is  in  violation  of  the  provi¬ 
sions  of  this  chapter.  Similarly,  a  violation 
would  occur  if  the  employees  of  Employer  C 
were  covered  by  the  terms  of  a  collective  bar¬ 
gaining  agreement  and  such  agreement  pro¬ 
vided  for  the  bonus. 

Example  (8) .  Employer  D  and  Union  Y  en¬ 
gage  in  collective  bargaining,  but  cannot 
agree  because  Union  Y  is  requesting  in¬ 
creases  in  excess  of  the  general  wage  and 
salary  standard.  The  employees  represented 
by  Union  Y  strike  against  Employer  D  over 
the  issue  of  wages  and  salaries.  A  strike  re¬ 
sulting  from  the  failure  to  agree  on  an  in¬ 
crease  in  wages  and  salaries  is  not  a  viola¬ 
tion  of  the  provisions  of  this  chapter. 

Example  (9).  Employer  E  and  Union  Z 
agree  to  an  Increase  in  wages  and  salaries 
that  exceeds  the  general  wage  and  salary 
standard.  In  order  to  force  immediate  pay¬ 
ment  of  the  total  increase,  Union  Z  strikes 
Employer  E.  After  3  days  of  the  strike,  Em¬ 
ployer  E  puts  the  total  Increase  into  effect 
and  the  employees  return  to  work.  Both 
Union  Z  and  the  employees  represented 
thereby  are  in  violation  because  of  the  strike 
to  force  immediate  payment  of  an  Increase 
not  authorized  by  the  provisions  of  this 
chapter.  Employer  E  is  in  violation  for  pay¬ 
ing  the  increase  not  so  authorized. 

Example  (10).  Pursuant  to  a  2-year  col¬ 
lective  bargaining  agreement  executed  on 
June  1,  1971,  an  11  percent  Increase  is  sched¬ 
uled  to  be  put  into  effect  on  June  1,  1972.  On 
April  17,  1972,  the  employer  filed  a  party  at 
Interest  challenge  to  the  deferred  increase 
under  the  provisions  of  this  chapter.  After 
being  informed  of  the  challenge,  the  union 
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struck  the  employer  upon  his  refusal  to  with¬ 
draw  the  challenge.  Since  the  employees  and 
the  union  have  struck  the  employer  to  force 
withdrawal  of  a  document  filed  under  the 
authority  of  the  provisions  of  this  chapter, 
both  the  union  and  the  striking  employees 
are  in  violation  of  such  provisions. 

Example  (11).  Employer  J  and  Union  S, 
which  represents  over  1,000  employees  of  J, 
will  enter  the  final  year  of  a  three  year  con¬ 
tract  on  January  1,  1973.  Under  the  terms  of 
the  contract  the  increase  in  the  base  com¬ 
pensation  rate  on  January  1,  1973  wUl  be  in 
excess  of  7%.  In  accordance  with  the  provi¬ 
sions  of  Section  201.35(g)(1)  Employer  J 
notified  the  Pay  Board  of  the  prospective  in¬ 
crease  more  than  90  days  prior  to  the  sched¬ 
uled  effective  date  of  the  increase,  and 
there  has  been  no  request  from  the  Pay  Board 
for  additional  information  pursuant  to  Sec¬ 
tion  201.35(g)  (2).  Therefore  Employer  J  may 
implement  the  entire  amount  of  the  increase 
on  the  scheduled  effective  date,  January  1, 
1973. 

Example  (12).  Assume  the  same  facts  as  in 
Example  (11)  and  that  Employer  J  has  re¬ 
fused  to  implement  the  increase.  There  is  no 
violation  of  paragraph  (a)  (3)  of  this  section 
if  Union  S  strikes  in  order  to  induce  Em¬ 
ployer  J  to  implement  the  increase.  Para¬ 
graph  (a)(3)  of  this  section  prohibits  such 
attempts  or  acts  to  force  payment  only  if  the 
increase  is  not  authorized  by  the  provisions 
of  this  chapter,  or  by  decision  or  order  of 
the  Pay  Board. 

§  201.42  Criminal  fine. 

Any  person  who  willfully  violates  any 
provision  of  this  chapter  or  any  order 
issued  thereunder  shall  be  subject  to  a 
fine  of  not  more  than  $5,000  for  each 
violation. 

§  201.43  C.i\i!  penally. 

Any  person  who  violates  any  provision 
of  this  chapter  or  any  order  issued  there¬ 
under  shall  be  subject  to  a  civil  penalty 
of  not  more  than  $2,500  for  each  vio¬ 
lation. 

§  201.44  Injunction!*  and  oilier  relief. 

Whenever  it  appears  to  the  Pay  Board 
that  any  individual  or  organization  has 
engaged,  is  engaged,  or  is  about  to  engage 
in  any  act  or  practice  constituting  a  vio¬ 
lation  of  the  regulations  in  this  chapter 
or  any  other  order  issued  thereunder,  the 
Board  may  request  the  Attorney  General 
to  bring  an  action  in  the  appropriate  dis¬ 
trict  court  of  the  United  States  to  enjoin 
that  act  or  practice.  The  relief  sought 
may  include  a  mandatory  injunction 
commanding  any  person  to  comply  with 
any  such  order  or  regulation  and  restitu¬ 
tion  of  moneys  received  in  violation  of 
any  such  order  or  regulation. 

Subpart  E — Computation  Rules 

§  201.51  General. 

<a)  Purpose.  The  purpose  of  the  pro¬ 
visions  of  this  subpart  is  to  set  forth 
the  methods  of  computation  of  pay  ad¬ 
justments  which  shall  be  used  under  the 
applicable  provisions  of  this  chapter  with 
respect  to  the  periods  of  time  called 
“control  years”  for  which  such  computa¬ 
tions  are  made.  The  methods  of  compu¬ 
tation  described  in  this  subpart  shall  be 
used,  among  other  things,  to  examine  the 
relationship  of  pay  adjustments  to  the 
maximum  permissible  annual  aggregate 
increase  in  the  base  compensation  rate 


for  an  appropriate  employee  unit  during 
any  control  year  (§  201.52) .  Every  person 
who  makes  any  computation  pursuant  to 
the  provisions  of  this  subpart  shall  bef 
required  to  make  6uch  computation  in 
good  faith  and  in  a  manner  consistent 
with  the  policies  of  the  Act. 

(b)  Scope.  The  provisions  of  this  sub¬ 
part  include  the  method  of  computing 
a  base  compensation  rate  (§201.54) 
consisting  of  an  average  straight-time 
hourly  rate  (§  201.55),  an  average  hourly 
included  benefit  rate  (§  201.58)  and  an 
average  hourly  qualified  benefit  rate 
(§  201.59).  Additional  rules  are  pro¬ 
vided  to  compute  increases  in  such  com¬ 
ponents  of  the  base  compensation  rate. 
The  objective  of  these  computations  is 
to  determine  a  percentage  relationship 
between  the  total  of  the  increases  (ex¬ 
cluding  those  increases  specified  in 
§  201.60)  in  such  components  during  a 
control  year  and  the  base  compensation 
rate  applicable  for  that  control  year. 
Except  as  provided  in  §  201.64(a),  all 
chargeable  increases  during  any  control 
year  shall  be  deemed  paid  for  the  en¬ 
tirety  of  such  control  year. 

(c)  Limitation  on  wage  and  salary  in¬ 
creases.  Except  as  otherwise  provided 
in  this  title,  an  appropriate  employee 
unit’s  aggregate  percentage  increase  in 
the  base  compensation  rate  (as  deter¬ 
mined  pursuant  to  §  201.53)  for  any 
control  year  may  not  exceed  its  maxi¬ 
mum  permissible  annual  aggregate  w  age 
and  salary  increase  (as  defined  in 
§201.2).  However,  the  wage  and  salary 
increases  of  an  individual  employee  in 
an  appropriate  employee  unit  may  ex¬ 
ceed  such  maximum  so  long  as  the  aggre¬ 
gate  increase  in  the  base  compensation 
rate  for  such  unit  as  a  whole  does  not 
exceed  such  maximum. 

§  201.52  Determination  of  control  year. 

(a)  In  general.  This  section  provides 
rules  to  determine  the  time  period  for 
computing  the  annual  aggregate  wage 
and  salary  increase  for  an  appropriate 
employee  unit.  These  rules  preserve,  as 
nearly  as  possible,  both  contractual  and 
established  pay  relationships.  In  some 
instances,  provision  has  been  made  for 
a  first  control  year  of  less  than  12 
months.  In  this  period  of  less  than  12 
months,  the  maximum  permissible  an¬ 
nual  aggregate  wage  and  salary  increase 
for  a  full  control  year  shall  be  allowed. 

(b)  Pay  practices — (1)  First  control 
year.  Except  as  provided  in  paragraph 
(c)(1)  (ii)  of  this  section,  the  first  con¬ 
trol  year  for  an  appropriate  employee 
unit  which  was  not  covered  by  the  terms 
of  an  employment  contract  in  effect  on 
November  13,  1971,  shall  be — 

(i)  The  period  from  November  14, 
1971  through  November  13,  1972,  or 

(ii)  If  the  unit  was  covered  on  No¬ 
vember  13,  1971,  by  an  established  pay 
practice  (not  set  by  contract)  whereby 
prospective  wage  and  salary  increases 
for  the  unit  are  determined  for  a  period 
of  12  months  or  more  beginning  on  a 
fixed  date  (other  than  November  14),  at 
the  election  of  the  employer,  the  period 
of  less  than  12  months  from  Novem¬ 
ber  14,  1971  through  the  day  before  the 
annual  anniversary  of  such  fixed  date. 


(2)  Succeeding  control  years.  Each 
succeeding  control  year  shall  be  the  12- 
month  period  beginning  on  November  14, 
or,  in  the  case  of  an  established  pay 
practice  where  the  election  described  in 
subparagraph  (l)(ii)  of  this  paragraph 
is  made,  on  an  annual  anniversary  of 
the  fixed  date  referred  to  in  such 
subparagraph. 

(c)  Employment  contracts — (1)  First 
control  year — (i)  General  rule.  The  first 
control  year  for  an  appropriate  employee 
unit  which  was  covered  by  the  terms  of 
an  employment  contract  in  effect  on 
November  13,  1971  shall  be  the  period  of 
12  months  or  less  which  begins  on  No¬ 
vember  14, 1971  and  ends — 

(a)  Where  the  expiration  date  of  that 
contract  is  on  or  before  November  13, 
1972,  on  the  expiration  date  of  that 
contract; 

(b)  Where  the  expiration  date  of  that 
contract  is  after  November  13,  1972,  on 
the  annual  anniversary  of  the  expiration 
date  of  the  prior  succeeded  contract,  or, 
at  the  election  of  the  parties,  on  the 
annual  anniversary  of  the  day  prior  to 
the  first  wage  increase  that  was  provided 
under  the  terms  of  the  contract  in  effect 
on  November  13,  1971;  or 

(c)  Where  the  expiration  date  of  that 
contract  is  after  November  13,  1972,  and 
there  was  no  prior  succeeded  contract 
(e.g.,  the  existing  contract  is  the  first 
contract  between  the  parties),  on  the 
day  prior  to  the  annual  anniversary  of 
the  effective  date  of  the  contract  in 
effect  on  November  13,  1971,  or,  at  the 
election  of  the  parties,  on  the  annual 
anniversary  of  the  day  prior  to  the  first 
wage  increase  that  was  provided  under 
the  terms  of  the  contract  in  effect  on 
November  13,  1971. 

(ii)  Special  rule.  Where  there  was  an 
established  bargaining  relationship  be¬ 
tween  the  parties  on  November  13,  1971, 
and  there  was  no  contract  in  effect  on 
such  date  or  the  parties  were  operating 
under  a  contract  which  had  been  ex¬ 
tended  beyond  its  original  expiration 
date,  the  first  control  year  shall  begin  on 
November  14,  1971,  and  end  on  the  an¬ 
nual  anniversary  of  the  expiration  date 
of  the  prior  succeeded  contract  or,  at  the 
election  of  the  parties,  the  first  control 
year  shall  begin  on  November  14,  1971, 
and  end  on  the  day  before  the  effective 
date  of  the  new  contract  provided  that 
such  effective  date  is  after  November  14, 
1971,  and  no  wage  and  salary  increases 
are  payable  to  the  appropriate  employee 
unit  for  any  period  prior  to  such  effective 
date  of  the  new  contract. 

(2)  Succeeding  control  years.  Each 
succeeding  control  year  shall  be  the  12- 
month  period  ending  on  the  annual  an¬ 
niversary  of  the  date  of  the  end  of  the 
first  control  year. 

(3)  " Expiration  date”  defined.  The 
term  “expiration  date”  as  used  in  this 
section  refers  to  such  date  specified  in 
the  contract  originally  negotiated  by  the 
parties  and  not  to  a  later  extension  or 
modification  of  such  date.  In  any  case 
in  which  the  contract  does  not  specify 
a  fixed  expiration  date,  the  first  date 
upon  which  the  contract  could  be  termi¬ 
nated  by  the  parties  shall  be  deemed  the 
expiration  date. 
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(d)  Limitations.  (1)  The  first  and  suc¬ 
ceeding  control  years  established  under 
the  provisions  of  paragraph  (b)  or  (c) 
of  this  section  shall  not  thereafter  be 
changed  unless  prior  approval  Is  obtained 
from  the  Pay  Board.  This  limitation  shall 
apply  even  though  the  appropriate  em¬ 
ployee  unit  goes  from  a  pay  practice 
status  to  an  employment  contract  status 
or  from  an  employment  contract  status 
to  a  pay  practice  status  after  Novem¬ 
ber  13,  1971.  Notwithstanding  the  pre¬ 
ceding  two  sentences,  in  any  case  in 
which  a  newly  organized  unit  is  employed 
by  an  employer  who,  himself  or  through 
an  association,  is  bound  by  a  master  em¬ 
ployment  contract  which  provides  that 
newly  organized  units  of  the  same  em¬ 
ployer  shall  be  subject  to  all  the  terms 
and  conditions  of  the  master  contract, 
the  control  year  of  such  newly  organized 
unit  may,  at  the  election  of  the  parties, 
be  changed  to  conform  to  the  control  year 
typical  for  units  covered  by  the  master 
agreement. 

(2)  There  shall  be  no  retroactive  pay¬ 
ments  of  an  increase  in  wages  or  salaries 
prior  to  a  base  date  established  with  ref¬ 
erence  to  the  provisions  of  the  preceding 
subparagraph  or  paragraph  (b)  or  (c> 
of  this  section  unless  allowable  under 
Pay  Board  regulations  or  orders. 

(e)  Control  year  election.  Any  election 
described  by  this  section  may  be  exer¬ 
cised  only  with  respect  to  the  first  con¬ 
trol  year  of  an  appropriate  employee  unit. 
An  election  is  deemed  exercised  in  any 
case  in  which  a  control  year  has  been 
specified  on  a  form  filed  with  the  Pay 
Board  (or  its  delegate),  or  in  any  case 
in  which  pay  adjustments  to  an  appro¬ 
priate  employee  unit  were  allowable  only 
as  the  result  of  a  particular  election. 

(f)  Tandem  relationship.  An  appro¬ 
priate  employee  unit  claiming  a  tandem 
relationship  to  another  unit  shall  not 
conform  its  control  year  to  the  control 
year  of  such  other  unit  solely  on  account 
of  such  tandem  claim. 

(g)  Illustrations.  The  provisions  of 
this  section  may  be  illustrated  by  the 
following  examples: 

Example  (1).  Employer  A  has  always  im¬ 
plemented  (noncontractual)  pay  Increases 
for  an  entire  year  for  an  appropriate  em¬ 
ployee  unit  on  the  first  day  of  January.  Ac¬ 
cording  to  the  provisions  of  paragraph  (b)  of 
this  section,  the  first  control  year  for  such 
unit  will  be  from  November  14,  1971,  to  No¬ 
vember  13,  1972,  and  the  second  and  suc¬ 
ceeding  control  years  wUl  begin  on  each 
succeeding  November  14  thereafter;  or,  at  the 
election  of  the  employer,  the  first  control 
year  may  be  a  short  control  year  from 
November  14,  1971,  to  December  31,  1971,  and 
the  second  and  succeeding  control  years  will 
begin  on  each  January  1  thereafter. 

Example  (2).  Assume  the  same  facts  as  In 
Example  (1)  and  that  Union  U  organized 
the  employees  of  A  on  December  1,  1971. 
Union  U  shall  be  permitted  to  participate  In 
the  election  avaUable  to  Employer  A  under 
paragraph  (b)(1)(H)  of  this  section. 

Example  (3).  Employer  B  has  an  employ¬ 
ment  contract  with  the  members  of  Union  V 
In  effect  on  November  13,  1971,  and  the 
contract  expires  on  April  30,  1972.  According 
to  the  provisions  of  paragraph  (c)  (1)  (1)  (a) 
of  this  section  the  first  control  year  for  such 
unit  wUl  be  from  November  14,  1971,  to 
April  30,  1972.  Hie  second  and  succeeding 


control  years  shall  begin  on  each  May  1 
thereafter. 

Example  ( 4 ).  Employer  C  has  an  employ¬ 
ment  contract  with  the  members  of  Union 
W  on  November  13,  1971,  and  the  contract 
expires  on  May  31,  1973.  The  first  wage  in¬ 
crease  under  such  contract  was  June  1,  1971. 
The  prior  succeeded  contract  between  Em¬ 
ployer  C  and  Union  W  expired  AprU  30, 
1971.  According  to  the  provisions  of  para¬ 
graph  (c)(1)  (i)(b)  of  this  section  the  first 
control  year  for  such  unit  will  be  from 
November  14,  1971  to  AprU  30,  1972,  which  Is 
the  annual  anniversary  of  the  expiration 
date  of  the  prior  succeeded  contract;  or,  at 
the  election  of  the  parties,  the  first  control 
year  wUl  be  from  November  14,  1971  to 
May  31,  1972,  which  Is  the  annual  anniver¬ 
sary  of  the  day  prior  to  the  first  wage  in¬ 
crease  under  the  terms  of  the  contract  in 
effect  on  November  13,  1971.  The  second  and 
succeeding  control  years  for  the  unit  will 
begin  on  each  May  1  or  June  1  thereafter 
depending  upon  the  determination  of  the 
first  control  year. 

Example  (5).  Employer  D  has  an  employ¬ 
ment  contract  with  the  members  of  Union 
X  in  effect  on  November  13,  1971,  and  the 
contract  expires  on  June  30,  1973.  The  con¬ 
tract  became  effective  on  July  1,  1970,  and 
the  first  wage  Increase  under  such  contract 
was  October  1,  1970.  There  was  no  prior  suc¬ 
ceeded  contract.  According  to  the  provisions 
of  paragraph  (c)(1)  (1)  (c)  of  this  section 
the  first  control  year  for  such  unit  will  be 
from  November  14,  1971  to  June  30,  1972, 
which  Is  the  day  prior  to  the  annual  anni¬ 
versary  of  the  effective  date  of  the  contract; 
or,  at  the  election  of  the  parties,  the  first 
control  year  will  be  from  November  14,  1971 
to  September  30,  1972,  which  is  the  day 
prior  to  the  annual  anniversary  of  the  first 
wage  Increase  under  the  terms  of  the  con¬ 
tract.  The  second  and  succeeding  control 
years  for  the  unit  will  begin  each  July  1  or 
October  1  thereafter  depending  upon  the 
determination  of  the  first  control  year. 

Example  (6).  Employer  E  had  an  employ¬ 
ment  contract  with  the  members  of  Union  Y 
which  expired  July  31,  1971.  The  parties 
agreed  to  operate  under  the  terms  of  the  old 
contract  until  a  new  one  was  negotiated 
and  signed.  The  new  contract  was  signed  on 
January  1,  1972.  According  to  the  provisions 
of  paragraph  (c)(1)(H)  of  this  section  the 
first  control  year  is  from  November  14,  1971 
to  July  31,  1972,  which  is  the  annual  anni¬ 
versary  of  the  expiration  of  the  prior  suc¬ 
ceeded  contract.  The  second  and  succeeding 
control  years  will  begin  on  each  August  1 
thereafter.  However,  at  the  election  of  the 
parties,  the  first  control  year  may  be  from 
November  14,  1971  to  December  31,  1971, 
which  is  the  day  before  the  new  contract  be¬ 
came  effective  provided  that  no  wage  increase 
is  implemented  prior  to  such  date.  The  sec¬ 
ond  and  succeeding  control  years  will  begin 
each  January  1  thereafter. 

§  201.53  Formula  for  computation  of 
annual  aggregate  increase  in  the  base 
compensation  rate. 

(a)  Standard  computational  formula. 
In  any  case  in  which  a  computation  is 
required  to  determine  the  annual  ag¬ 
gregate  increase  in  the  base  compensa¬ 
tion  rate  with  respect  to  an  appropriate 
employee  unit  for  any  control  year 
(determined  pursuant  to  §  201.52),  such 
increase  shall  be  stated  as  a  percentage 
which  is  the  sum  of — 

(1)  The  total  adjustment  during  such 
control  year  in  the  average  straight- 
time  hourly  rate  (determined  pursuant 
to  1201.56  or  201.57),  divided  by  such 
unit’s  base  compensation  rate  (deter¬ 


mined  pursuant  to  §  201.54),  applicable 
to  such  control  year, 

(2)  The  total  adjustment  during  such 
control  year  in  the  average  hourly  in¬ 
cluded  benefit  rate  (determined  pursuant 
to  5  201.58(c)),  divided  by  such  unit’s 
base  compensation  rate  (determined  pur¬ 
suant  to  §  201.54),  applicable  to  such 
control  year,  and 

(3)  The  total  adjustment  during  such 
control  year  in  the  average  hourly 
qualified  benefit  rate  (determined  pur¬ 
suant  to  5  201.59(d)),  divided  by  such 
unit’s  base  compensation  rate  (deter¬ 
mined  pursuant  to  5  201.54),  applicable 
to  such  control  year. 

(See  §  201.60  for  excUisions  from  adjustment 
computations.) 

(b)  Optional  Category  III  simplified 
computational  formula.  Category  III  ap¬ 
propriate  employee  units  (within  the 
meaning  of  5  202.3(a)  (3)  of  this  chap¬ 
ter)  may,  on  an  optional  basis,  elect  to 
determine  their  annual  aggregate  in¬ 
crease  in  their  base  compensation  rate 
for  any  control  year  in  accordance  with 
the  formula  described  in  this  paragraph. 
In  such  case  the  increase  shall  be  stated 
as  a  percentage  which  is  the  sum  of — 

(1)  The  total  adjustment  during  such 
control  year  in  the  average  straight-time 
hourly  rate  (determined  pursuant  to 
§  201.56  or  201.57) ,  divided  by  an  amount 
which  is  equal  to  the  product  of  the 
unit’s  average  straight-time  hourly  rate 
for  the  base  payroll  period  and  a  bene¬ 
fit  factor  of  1.07; 

(2)  The  total  adjustment  during  such 
control  year  in  the  average  hourly  in¬ 
cluded  benefit  rate  (determined  pursuant 
to  §  201.58(c) )  but  excluding  that  portion 
of  the  adjustment  which  is  attributable 
to  increased  included  benefit  costs  for  the 
control  year  resulting  from  increases  in 
the  average  straight-time  hourly  rate 
during  such  control  year,  divided  by  an 
amount  which  is  equal  to  the  product  of 
the  unit’s  average  straight-time  hourly 
rate  for  the  base  payroll  period  and  a 
benefit  factor  of  1.07;  and 

(3)  The  total  adjustment  dining  such 
control  year  in  the  average  hourly  quali¬ 
fied  benefit  rate  (determined  pursuant 
to  5  201.59(d))  but  excluding  that  por¬ 
tion  of  the  adjustment  which  is  attribu¬ 
table  to  increased  qualified  benefit  costs 
resulting  from  increases  in  the  average 
straight-time  hourly  rate  during  such 
control  year,  divided  by  an  amount  which 
is  equal  to  the  product  of  the  unit’s  aver¬ 
age  straight-time  hourly  rate  for  the 
base  payroll  period  and  a  qualified  benefit 
factor  of  1.19. 

(See  S  201.60  for  exclusions  from  adjustment 
computations.) 

§  201.54  Base  compensation  rate. 

The  base  compensation  rate  applicable 
to  any  control  year  shall  be  an  average 
rate  of  pay  for  the  appropriate  employee 
unit,  stated  in  dollars  and  cents  per  hour, 
which  is  equal  to  the  sum  of  the  average 
straight-time  hourly  rate  for  the  base 
payroll  period  (determined  pursuant  to 
§  201.55(a) )  plus  the  average  hourly  in¬ 
cluded  benefit  rate  for  the  base  year 


FEDERAL  REGISTER,  VOL.  37,  NO.  227 — THURSDAY,  NOVEMBER  23,  1972 


21974 


RULES  AND  REGULATIONS 


(determined  pursuant  to  1  201.58(a)) 
and  the  average  hourly  qualified  benefit 
rate  for  the  base  year  (determined  pur¬ 
suant  to  §  201.59(a) ). 

§  201.55  Average  straight-time  hourly 
rate  and  adjustment  thereto. 

(a)  General  rule.  For  purposes  of 
?  201.54  the  average  straight-time  hour¬ 
ly  rate  for  an  appropriate  employee  unit 
shall  be  the  amount,  stated  in  dollars  and 
cents  per  hour,  which  is  determined  by 
dividing  the  total  straight-time  payroll 
expenditures  for  the  base  payroll  period 
by  the  total  man-hours  paid  for  (includ¬ 
ing  all  paid  leave  hours)  during  such  pe¬ 
riod.  All  man-hours  paid  for  shall  be 
taken  into  account  at  the  straight-time 
hourly  rate,  including  the  man-hours 
paid  for  of  those  employees  in  the  unit 
who  are  not  paid  on  an  hourly  rate  basis. 
For  purposes  of  this  section  “man-hours 
paid  for”  shall  be  the  actual  man-hours 
for  which  employees  in  the  unit  receive 
compensation  during  the  payroll  period 
in  question.  For  those  employees  who  are 
not  on  fixed  hourly  schedules,  a  reason¬ 
able  estimate  shall  be  made  as  to  the 
hours  for  which  they  receive  compensa¬ 
tion  during  the  payroll  period. 

(b)  Definition  of  " total  straight-time 
payroll  expenditures” — (1)  Included.  The 
term  “total  straight-time  payroll  ex¬ 
penditures”  shall  include  the  following 
payments  by  an  employer  to  an  appropri¬ 
ate  employee  unit  during  a  payroll 
period: 

(1)  Payments  at  straight-time  rates  for 
all  man-hours  actually  worked  (in  the 
case  of  employees  on  piece  rate,  commis¬ 
sion  or  incentive  plans,  the  payments 
shall  be  at  average  straight-time  piece, 
commission,  or  incentive  earnings) ; 

(ii)  Payments  for  man-hours  not 
worked  at  the  straight-time  rates  ap¬ 
plicable  had  the  hours  been  worked  (e.g., 
sick,  vacation,  and  holiday  leave  and  re¬ 
porting  pay) ; 

(iii)  Payments  otherwise  excludable, 
in  whole  or  in  part,  under  §  201.60;  and 

(iv)  Payments  listed  in  subdivisions  (1) 
through  (iii)  of  this  subparagraph  made 
retroactively  pursuant  to  §  201.31,  201.32 
(b)  or  (c),  201.33,  or  201.36,  or  pursuant 
to  Pay  Board  decision  under  §  201.30, 
201.34,  or  201.40  where  such  decision 
specifically  allows  the  payment  to  be 
included  in  the  base. 

(2)  Excluded.  Such  term  shall  ex¬ 
clude  payments  attributable  to  shift  dif¬ 
ferentials.  premiums  for  overtime,  week¬ 
end,  vacation,  and  holiday  pay  (but  shall 
include  the  straight-time  pay  for  such 
work),  severance  pay,  bonuses,  supple¬ 
mental  unemployment  benefits,  call-in 
and  call-back  premiums,  and  any  other 
direct  or  indirect  benefits. 

(c)  Adjustment  in  average  straight- 
time  hourly  rate.  The  total  adjustment 
in  the  average  straight-time  hourly  rate 
(referred  to  in  §  201.53)  for  an  appro¬ 
priate  employee  unit  is  the  amount  of 
increase,  if  any,  in  such  rate  in 
effect  during  the  last  payroll  period  of 
the  control  year  compared  to  such  rate 
in  effect  during  the  base  payroll  period. 
(See  §  201.60  for  items  excluded  from 
adjustment  computations  and  §  201.64 


(a)  for  the  method  of  computation  in  the 
case  of  cost  of  living  adjustments.) 

§  201.56  Computation  method;  average 
straight-time  hourly  rate;  certain 
merit  adjustments. 

(a)  Scope.  The  method  of  computation 
provided  in  this  section  shall  be  used  in 
computing  adjustments  in  the  average 
straight-time  hourly  rate  under  a 
pay  practice  or  employment  contract 
which  includes  merit  adjustments  pur¬ 
suant  to  a  merit  plan,  practice  or  con¬ 
tract  provision  which — 

(1)  Was  in  existence  on  November  13, 
1971; 

(2)  Succeeds  a  merit  plan,  practice  or 
contract  provision  which  was  in  existence 
on  November  13, 1971;  or 

(3)  Was  established,  with  respect  to  a 
new  appropriate  employee  unit,  in  a  com¬ 
pany,  plant,  or  other  business  entity 
w’hich  came  into  existence  on  or  after 
November  14,  1971;  proi'ided,  however, 
such  method  of  computation  shall  not  be 
used  in  the  first  control  year  such  new 
unit  came  into  existence  (see  §  201.62). 

(b)  Computation.  Adjustments  in  the 
average  straight-time  hourly  rate  which 
are  within  the  scope  of  this  section  shall 
be  computed  with  respect  to  a  control 
year  at  or  after  the  end  of  such  control 
year  and  shall  be  expressed  as  an  amount, 
stated  in  dollars  and  cents  per  man-hour, 
which  is  equal  to  the  excess,  if  any,  of — 

(1)  The  amount  determined  by  divid¬ 
ing  the  total  straight-time  payroll  ex¬ 
penditures  incurred  for  the  last  repre¬ 
sentative  payroll  period  of  the  control 
year  in  question  at  the  pay  rates  then  in 
effect,  by  the  actual  man-hours  paid  for 
during  such  payroll  period,  over 

(2)  The  amount  of  such  average 
straight-time  hourly  rate  determined 
with  respect  to  the  base  payroll  period. 

(c)  Compensating  adjustment.  A  com¬ 
pensating  adjustment  may  be  made  to 
offset  any  increase  in  the  average 
straight-time  houly  rate  caused  by 
changes  in  the  composition  of  an  appro¬ 
priate  employee  unit  with  respect  to 
average  length  of  service  or  average  skill 
levels:  Provided  however,  That  a  com¬ 
pensating  adjustment  may  not  be  made 
with  respect  to  a  change  in  average 
length  of  service  or  skill  levels  if  such 
change  has  been  reflected  by  an  exclusion 
pursuant  to  $  201.60  (a),  (b),  (c),  or  (j). 

(d)  Computations  prior  to  end  of  con¬ 
trol  year — (1)  Submissions.  Where  it  is 
necessary  to  compute  the  adjustment  in 
the  average  straight-time  hourly  rate 
prior  to  the  end  of  a  control  year  for 
purposes  of  prenotification,  reporting,  or 
requesting  an  exception,  or  otherwise 
pursuant  to  Pay  Board  regulations,  an 
amount,  stated  in  dollars  and  cents  per 
hour,  shall  be  computed,  which  is  equal 
to  the  excess,  if  any,  of — 

(i)  The  amount  determined  by  divid¬ 
ing  the  reasonable  and  supportable  esti¬ 
mate  of  the  total  straight-time  payroll 
expenditures  expected  to  be  incurred  for 
the  last  payroll  period  of  the  control  year 
by  the  reasonable  and  supportable  esti¬ 
mate  of  the  actual  man-hours  expected 
to  be  paid  for  during  such  last  payroll 
period  (such  estimates  shall  be  made  in 


good  faith  and  shall  be  subject  to  docu¬ 
mentation)  ,  over 

(ii)  The  amount  of  such  average 
straight-time  hourly  rate  determined 
with  respect  to  the  base  payroll  period. 

(2)  Compliance  and  monitoring. 
Where  it  is  necessary  to  compute  the 
adjustment  in  the  average  straight-time 
hourly  rate  prior  to  end  of  a  control 
year  for  compliance  or  monitoring  pur¬ 
poses,  in  addition  to  the  amount  com¬ 
puted  pursuant  to  subparagraph  (1)  of 
this  paragraph,  an  amount,  stated  in 
dollars  and  cents  per  hour,  shall  be  com¬ 
puted,  which  is  equal  to  the  excess,  if 
any,  of — 

(i)  The  amount  determined  by  divid¬ 
ing  the  total  straight-time  payroll  ex¬ 
penditures  incurred  for  the  payroll  pe¬ 
riod  immediately  preceding  the  interim 
computation  at  the  pay  rates  then  in 
effect,  by  the  actual  man-hours  paid  for 
during  such  payroll  period,  over 

(ii)  The  amount  of  such  average 
straight-time  hourly  rate  determined 
with  respect  to  the  base  payroll  period. 

§201.57  Computation  method;  average 
straight-time  hourly  rate;  other  tliun 
certain  merit  adjustments. 

(a)  Scope.  The  method  of  computa¬ 
tion  provided  in  this  section  shall  be  ap¬ 
plicable  to  all  adjustments  in  the  average 
straight-time  hourly  rate  which  are  not 
within  the  provisions  of  3  201.56(a). 

(b)  Computation.  Adjustments  in  the 
average  straight-time  hourly  rate  which 
are  within  the  scope  of  this  section  shall 
be  computed  as  an  amount,  expressed  in 
dollars  and  cents  per  man-hour,  which 
is  equal  to  the  excess,  if  any,  of — 

(1)  The  amount  determined  by  divid¬ 
ing  the  projected  total  straight-time 
payroll  expenditures  which  would  be  in¬ 
curred  for  the  last  payroll  period  of  the 
control  year  in  question  (computed  by 
applying  the  pay  rates  which  would  be 
in  effect  during  such  last  payroll  period 
to  the  base  payroll  period  experience,  in¬ 
cluding  hours  paid  for,  work  force  com¬ 
position,  and  years  of  service,  and  by 
assuming,  in  the  case  of  piece-rate  or 
incentive  systems,  no  change  in  output 
per  worker)  by  the  actual  man-hours 
paid  for  during  the  base  payroll  period, 
over 

(2)  The  amount  of  such  average 
straight-time  hourly  rate  as  determined 
with  respect  to  the  base  payroll  period. 

(c)  Interim  computations  for  com¬ 
pliance.  In  order  to  insure  compliance 
with  the  Pay  Board’s  rules  and  regula¬ 
tions  and  to  carry  out  the  stabilization 
program’s  monitoring  function,  it  may 
be  necessary  to  compute  the  adjustment 
in  an  appropriate  employee  unit’s  aver¬ 
age  straight-time  hourly  rate  with  re¬ 
gard  to  a  given  payroll  period  during 
such  unit’s  control  year.  In  such  a  case, 
an  amount,  stated  in  dollars  and  cents 
per  man-hour,  shall  be  computed  which 
is  equal  to  the  excess,  if  any,  of — 

(1)  The  amount  determined  by  divid¬ 
ing  the  total  straight-time  payroll  ex¬ 
penditures  incurred  for  the  payroll  pe¬ 
riod  immediately  preceding  the  interim 
computation  (such  expenditures  are 
computed  by  applying  the  pay  rates  in 
effect  during  such  payroll  period  to  the 
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base  payroll  period  experience,  including 
hours  paid  for,  work  force  composition, 
and  years  of  service,  and  by  assuming,  In 
the  case  of  piece-rate  or  incentive  sys¬ 
tems,  no  change  in  output  per  worker) 
by  the  actual  man-hours  paid  for  during 
the  base  payroll  period,  over 

(2)  The  amount  of  such  average 
straight-time  hourly  rate  as  determined 
with  respect  to  the  base  payroll  period. 

§  201 .58  Average  hourly  included  bene¬ 
fit  rate  and  adjustment  thereto. 

(a)  Average  hourly  included  benefit 
rate.  For  purposes  of  §  201.54,  the 
average  hourly  included  benefit  rate  of 
an  appropriate  employee  unit  shall  be  an 
amount,  stated  in  dollars  and  cents  per 
hour,  which  is  determined  by  dividing 
the  total  cost  of  included  benefits  by  the 
total  number  of  man-hours  actually 
worked  by  employees  in  such  unit  (i.e., 
excluding  paid  leave  hours)  during  such 
base  year.  A  reasonable  estimate  shall  be 
made  as  to  the  hours  actually  worked 
during  the  base  year  by  those  employees 
who  are  not  on  fixed  hourly  schedules. 

(b)  Definition  of  “total  cost  of  included 
benefits.”  For  purposes  of  this  section,  the 
term  “total  cost  of  included  benefits’’ 
shall  include  payments,  or  costs  which 
would  have  been  incurred  with  respect 
to  the  base  year  (or  where  applicable, 
control  year) ,  (computed  by  costing  each 
included  benefit  item  in  effect  on  the  last 
day  of  the  base  year  (or  where  applicable, 
control  year) ,  at  the  rate  in  effect  on  the 
last  day  of  such  base  year  (or  where  ap¬ 
plicable,  control  year) ) ,  by  the  employer 
on  behalf  of  the  appropriate  employee 
unit  for  benefits  other  than  qualified 
benefits  (as  described  in  §201.59).  Ex¬ 
amples  of  such  included  benefits  are: 

(1)  Shift  differential  payments; 

(2)  Premiums  for  work  performed  on 
an  overtime  basis,  on  weekends,  during 
vacation,  on  holidays,  outside  of  normal 
working  or  scheduled  hours,  including 
call-in  and  call-back  pay  premiums; 

(3)  Payments  for  time  not  worked  in¬ 
cluding  holiday  pay,  vacation  pay,  sick 
pay,  and  other  paid  leave  (e.g.,  jury  duty, 
funeral,  voting  pay) ; 

(4)  Severance  payments; 

(5)  Bonus  payments  other  than  those 
subject  to  the  provisions  of  Subpart  F 
of  this  part; 

(6)  Supplemental  unemployment  ben¬ 
efits; 

(7)  Other  direct  and  indirect  benefits 
(including  other  premium  payments) 
which  are  reasonably  subject  to  valua¬ 
tion,  except  the  following :  Incentive 
compensation  subject  to  Subpart  F  of 
this  part,  qualified  benefits  as  described 
in  §  201.59,  employer  contributions  to 
certain  Federal  or  State  plans  as  set 
forth  in  §  201.60(d),  reduction  of  work¬ 
day  or  workweek  (see  §  201.64(b) ) ;  and 

(8)  Payments  for  included  benefits 
listed  in  subparagraphs  1  through  7  of 
this  paragraph  made  retroactively  pur¬ 
suant  to  §  201.31,  201.32(b)  or  (c),  201.- 
33,  or  201.36,  or  pursuant  to  Pay  Board 
decision  under  §  201.30,  201.34,  or  201.40, 
where  such  decision  specifically  allows 
the  payment  to  be  included  in  the  base. 

(c)  Adjustment  in  average  hourly  in¬ 
cluded  benefit  rate.  The  total  adjustment 
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in  average  hourly  included  benefit  rate 
(referred  to  in  §  201.53)  for  an  ap¬ 
propriate  employee  unit  is  the  amount 
of  increase,  if  any,  with  respect  to  such 
rate  in  effect  at  the  end  of  the  control 
year  in  question  as  compared  to  the  rate 
in  effect  at  the  end  of  the  base  year.  (See 
§  201.60  for  items  excluded  from  adjust¬ 
ment  computations  and  §  201.64(a)  for 
the  method  of  computation  in  the  case 
of  cost-of-living  adjustments.)  Such 
total  adjustment  shall  be  an  amount 
stated  in  dollars  and  cents  per  man-hour, 
which  is  equal  to  the  excess,  if  any,  of — 

(1)  The  amount  determined  by  divid¬ 
ing  the  total  cost  of  included  benefits 
for  the  control  year  in  question  which 
would  be  incurred  (assuming  that  the 
control  year  experience,  including  hours 
worked  and  hours  paid  for,  work  force 
composition,  and  years  of  service,  will 
be  the  same  as  that  which  existed  during 
the  base  year)  computed  by  costing  each 
included  benefit  item  at  the  rate  which 
would  be  in  effect  on  the  last  day  of  such 
control  year,  including  increased  in¬ 
cluded  benefit  costs  resulting  from  in¬ 
creases  in  the  average  straight-time 
hourly  rate  during  such  control  year,  by 
the  total  number  of  man-hours  actually 
worked  (excluding  paid  leave  hours)  by 
employees  in  the  appropriate  employee 
unit  during  the  base  year,  over 

(2)  The  amount  of  such  average 
hourly  included  benefit  rate  as  deter¬ 
mined  with  respect  to  the  base  year  (see 
paragraph  (a)  of  this  section). 

(d)  Allowable  offsets.  Amounts  saved 
as  a  result  of  a  decrease  in  included  bene¬ 
fit  costs  attributable  to  elimination  or 
reduction  of  included  benefit  levels  may 
be  used  to  offset  other  increased  in¬ 
cluded  benefit  costs  resulting  from  new 
or  improved  included  benefits,  or  in¬ 
creased  included  benefit  costs  resulting 
from  increases  in  the  average  straight- 
time  hourly  rate  during  such  control 
year. 

(e>  Illustrations.  The  provisions  of  this 
section  may  be  illustrated  by  the  follow¬ 
ing  examples: 

Example  ( 1 ).  While  determining  the  total 
cost  of  included  benefits  for  the  base  year 
for  an  appropriate  employee  unit,  Employer 
A  finds  the  amount  he  had  to  contribute 
each  month  for  supplemental  unemployment 
benefits  increased  from  $10,000  per  month 
to  $15,000  per  month  for  the  last  2  months 
of  the  base  year.  According  to  the  provisions 
of  paragraph  (b)  of  this  section,  the  total 
cost  of  this  included  benefit  item  to  Em¬ 
ployer  A  for  the  base  year  is  deemed  to  be 
12  (months)  x $15,000  (per  month),  or 
$180,000. 

Example  (2).  The  average  straight-time 
hourly  rate  for  the  base  payroll  period  of  an 
appropriate  employee  unit  of  Employer  B  is 
$4  per  hour.  B  has  100  employees  and  they 
work  an  8-hour  day.  The  total  cost  of  10 
holidays  to  B  during  the  base  year  was  $32,- 
000.  Employer  B  plants  to  implement  a  5  per¬ 
cent  wage  increase  and  give  his  employees 
an  additional  holiday  per  year.  According  to 
the  provisions  of  this  section,  the  total  cost 
of  the  Included  benefit  item  of  holidays  to 
Employer  B.  taking  into  account  the  effect 
of  the  5  percent  wage  Increase  during  the 
control  year,  will  be  11  (total  number  of 
holidays)  x$4.20  (straight-time  hourly  rate 
plus  5  percent  wage  increase  of  $0.20)  x  100 
(number  of  employees)  X8  (hours  per  day)  or 
$36,960. 
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Example  (3) .  Assume  the  same  facts  as  in 
Example  (2),  except  that  Employer  B,  in 
accordance  with  the  wishes  of  his  employees, 
is  going  to  reduce  the  number  of  paid  holi¬ 
days  from  10  to  9.  According  to  the  provi¬ 
sions  of  paragraph  (d)  of  this  section,  B  can 
offset  the  amount  saved  with  respect  to  this 
reduction  against  any  increase  in  included 
benefit  costs.  In  this  case  the  amount  saved 
will  be  1  (number  of  holidays)  X$4  (straight- 
time  hourly  rate)  x  100  (number  of  em¬ 
ployees)  x8  (hours  per  day)  or  $3,200. 

Example  (4) .  Employer  C  incurred  a  total 
cost  of  $20,000  for  overtime  premiums  during 
the  base  year  of  an  appropriate  employee 
unit.  Employer  C  estimates  that  there  will 
be  a  reduction  of  overtime  hours  in  the  con¬ 
trol  year  because  of  business  or  other  rea¬ 
sons.  According  to  the  provisions  of  para¬ 
graph  (d)  of  this  section.  Employer  C  can¬ 
not  offset  any  amounts  saved  as  a  result  of 
such  reduction  against  new  or  improved  in¬ 
cluded  benefits  since  the  number  of  base 
year  overtime  hours  (the  base  year  experi¬ 
ence)  is  held  constant  and  there  is  no  reduc¬ 
tion  in  benefit  levels;  i.e.,  there  is  no  decrease 
in  the  premium  paid  for  overtime  hours. 

§  201.59  Average  hourly  qualified  bene¬ 
fit  rate  and  adjustment  thereto. 

(a)  Average  hourly  qualified  benefit 
rate.  For  purposes  of  §  201.54,  the  aver¬ 
age  hourly  qualified  benefit  rate  of  an 
appropriate  employee  unit  shall  be  an 
amount,  stated  in  dollars  and  cents  per 
hour,  which  is  determined  by  dividing 
the  total  cost  of  qualified  benefits  by  the 
total  number  of  man-hours  actually 
worked  by  employees  in  such  unit  (ex¬ 
cluding  paid  leave  hours)  during  such 
base  year.  A  reasonable  estimate  shall  be 
made  as  to  the  hours  actually  worked 
during  the  base  year  for  those  employees 
who  are  not  on  fixed  hourly  schedules. 

<b)  Definition  of  “total  cost  of  quali¬ 
fied  benefits”.  For  purposes  of  this  sec¬ 
tion,  the  term  “total  cost  of  qualified  ben¬ 
efits”  shall  include  payments,  or 
costs  which  would  have  been  incurred 
with  respect  to  the  base  year  (or  where 
applicable,  control  year)  computed  by 
costing  each  qualified  benefit  item  in 
effect  on  the  last  day  of  the  base  year 
(or  where  applicable,  control  year)  at 
the  rate  in  effect  on  the  last  day  of  such 
base  year  (or  where  applicable,  control 
year) ,  by  the  employer  on  behalf  of  the 
appropriate  employee  unit  for  qualified 
benefit  plans;  or  such  payments  or  costs 
made  or  incurred  retroactively  pursuant 
to  §  201.31,  201.32  (b)  or  (c),  201.33,  or 
201.36,  or  pursuant  to  Pay  Board  deci¬ 
sion  under  §  201.30,  201.34,  or  201.40 
where  such  decision  specifically  allows 
the  payment  to  be  included  in  the  base. 

(c)  Definition  of  “qualified  benefit 
plan.”  Except  as  provided  for  State  and 
local  governments  in  §  201.95,  the  term 
“qualified  benefit  plan”  means — 

(1)  A  pension,  profit  sharing,  or  an¬ 
nuity  and  savings  plan  which  meets  the 
requirements  of  section  401(a),  403' b>, 
or  404(a)  (2)  of  the  Code, 

(2)  A  group  insurance  plan,  or 

(3)  A  disability  and  health  plan. 

(d)  Adjustment  in  average  hourly 
qualified  benefit  rate.  The  total  adjust¬ 
ment  in  the  average  hourly  qualified 
benefit  rate  (referred  to  in  §  201.53) 
for  an  appropriate  employee  unit  is  the 
amount  of  increase,  if  any,  with  respect 
to  such  rate  in  effect  at  the  end  of  the 
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control  year  In  question  as  compared 
to  the  rate  in  effect  at  the  end  of  the 
base  year.  (See  §  201.60  for  items  ex¬ 
cluded  from  adjustment  computations 
and  §  201.64(a)  for  the  method  of  com¬ 
putation  in  the  case  of  cost  of  living  ad¬ 
justments,  and  see  paragraph  (f)  of  this 
section  for  certain  increases  in  employer 
contributions  to  qualified  benefit  plans 
which  are  excludable  from  this  adjust¬ 
ment  calculation.)  Such  total  adjustment 
shall  be  an  amount  stated  in  dollars  and 
cents  per  man-hour,  which  is  equal  to 
the  excess,  if  any,  of — 

(1)  The  amount  determined  by  divid¬ 
ing  the  total  cost  of  qualified  benefits  for 
the  control  year  in  question  which  would 
be  incurred  (assuming  that  the  control 
year  experience,  including  hours  worked 
and  hours  paid  for,  the  work  force  com¬ 
position,  age  distribution,  years  of  serv¬ 
ice,  method  and  medium  of  funding  and 
actuarial  assumptions,  and  plan  experi¬ 
ence,  will  be  the  same  as  that  which 
existed  during  the  base  year)  computed 
by  costing  each  qualified  benefit  item  at 
the  rate  which  would  be  in  effect  on  the 
last  day  of  such  control  year,  including 
increased  qualified  benefit  costs  resulting 
from  increases  in  the  average  straight- 
time  hourly  rate  during  such  control 
year,  by  the  total  number  of  man-hours 
actually  worked  (excluding  paid  leave 
hours)  by  employees  in  the  appropriate 
employee  unit  during  the  base  year,  over 

(2)  The  amount  of  such  average  hour¬ 
ly  qualified  benefit  rate  as  determined 
with  respect  to  the  base  year  (see  para¬ 
graph  (a)  of  this  section) , 

(e)  Chargeable  contribution  adjust¬ 
ments.  For  purposes  of  paragraph  (d) 
of  this  section,  increases  in  employer 
contributions  pursuant  to  qualified  bene¬ 
fit  plans  shall  be  chargeable  as  pay  ad¬ 
justments  to  the  extent  of  the  excess,  if 
any,  of — 

(1)  The  sum  of — 

(1)  Increased  employer  contributions 
attributable  to  new  qualified  benefit 
plans  or  benefit  improvements  in  exist¬ 
ing  qualified  benefit  plans, 

(ii)  Increased  employer  contributions 
attributable  to  decreases  in  employee 
contributions  to  such  plans,  and 

(iii)  Increased  employer  contributions 
required  to  maintain  existing  benefit 
levels  attributable  to  the  secondary  effect 
of  an  increase  in  the  average  straight- 
time  hourly  rate,  over 

(2)  The  maximum  increase  in  em¬ 
ployer  contributions  consistent  with  the 
qualified  benefits  standard  for  the  appro¬ 
priate  employee  unit  as  defined  in  para¬ 
graph  (g)  of  this  section. 

(f)  Nonchar geable  contribution  ad¬ 
justments.  For  purposes  of  paragraph 
(d)  of  this  section,  increases  in  employer 
contributions  pursuant  to  qualified  bene¬ 
fit  plans  shall  not  be  chargeable  adjust¬ 
ments,  if  such  increases  are — 

(1)  Necessary  to  maintain  existing 
benefit  levels  under  qualified  plans  other 
than  those  contribution  increases  de¬ 
scribed  in  paragraph  (e)(1)  (ii)  and 
(iii)  of  this  section:  Provided,  however, 
That  in  all  cases  such  plan  must  remain 
a  qualified  benefit  plan,  as  defined  in 
paragraph  (c)  of  this  section,  after  such 
increases  are  made;  or 


(2)  In  the  case  of  contributions  to 
qualified  deferred  profit  sharing  plans 
(whether  discretionary  or  formula) ,  the 
contribution  increases  which,  when 
added  to  the  contribution  for  the  base 
year,  are  equal  to  or  less  than  the  high¬ 
est  contribution  made  by  the  employer 
on  behalf  of  the  appropriate  employee 
unit  during  any  one  of  the  3  full  plan 
years  immediately  preceding  the  control 
year.  For  the  purposes  of  this  subpara¬ 
graph  the  term  “highest  contribution 
made’’  means  an  amount  equal  to  the 
total  contribution  made  by  the  employer 
on  behalf  of  the  appropriate  employee 
unit  during  such  preceding  plan  year 
multiplied  by  a  fraction,  the  numerator 
of  which  shall  be  the  total  man-hours  ac¬ 
tually  worked  during  the  base  year  by 
members  of  the  appropriate  employee 
unit  covered  by  such  plan,  and  the  de¬ 
nominator  of  which  shall  be  the  total 
man-hours  actually  worked  during  such 
plan  year  by  members  of  the  appropriate 
employee  unit  covered  by  such  plan. 

(g)  Qualified  benefits  standard.  For 
purposes  of  paragraph  (e)  (2)  of  this  sec¬ 
tion,  the  term  “qualified  benefits  stand¬ 
ard’’  means,  with  respect  to  an  appro¬ 
priate  employee  unit,  an  amount  equal 
to  the  greater  of — 

(1)  The  sum  of — 

(1)  0.7  percent  of  such  unit’s  base 
compensation  rate  (determined  pursuant 
to  §  201.54)  writh  respect  to  the  base  pay¬ 
roll  period  or,  in  the  case  of  a  Category 
III  unit  which  has  elected  to  use  the 
optional  formula  set  forth  in  §  201.53 
(b),  0.7  percent  of  an  amount  which  is 
equal  to  the  product  of  the  unit’s  average 
straight-time  hourly  rate  applicable  for 
the  base  payroll  period  and  a  qualified 
benefit  factor  of  1.19,  plus 

(ii)  The  catchup  percentage  multi¬ 
plied  by  the  base  compensation  rate  for 
the  first  control  year.  For  purposes  of 
this  subdivision  the  “catchup  percent¬ 
age”  is  a  percentage  equal  to  the  excess 
(if  any)  of  1.5  percent  over  the  sum  of 
the  percentage  increases  in  base  com¬ 
pensation  resulting  from  new  or  im¬ 
proved  qualified  benefit  plans,  or  from 
the  secondary  effect  of  increases  in  the 
average  straight-time  hourly  rate  on 
qualified  benefits  during  the  3  years  pre¬ 
ceding  such  first  control  year  (such  sum 
of  the  percentage  increases  shall  be  cal¬ 
culated  by  using  the  base  compensation 
rate  in  effect  during  the  payroll  period 
immediately  prior  to  each  of  the  quali¬ 
fied  benefit  adjustments  during  the  prior 
3-year  period) ;  or 

(2)  Five  percent  of  such  unit’s  base 
compensation  rate  (determined  pursu¬ 
ant  to  §  201.54)  for  a  base  payroll  period, 
but  only  to  the  extent  that  the  employ¬ 
er’s  resulting  total  contributions  to  qual¬ 
ified  benefit  plans  with  respect  to  such 
unit  do  not  exceed  10  percent  of  such 
base  compensation  rate. 

For  purposes  of  subparagraph  (1)  of  this 
paragraph,  the  0.7  percent  referred  to 
in  subdivision  (i)  of  such  subparagraph 
may  be  used  in  future  control  years  to 
the  extent  not  utilized  in  a  prior  control 
year.  For  purposes  of  such  subparagraph 
the  1.5  percent  referred  to  in  subdivision 
(ii)  of  such  subparagraph  may  be  cred¬ 


ited  only  in  the  first  control  year  of  a 
new  pay  practice  or  new  employment 
contract.  To  the  extent  the  amount  of 
the  1.5  percent  catchup  credited  is  not 
utilized  in  such  first  control  year  the  ex¬ 
cess  may  be  utilized  in  the  second  control 
year,  but  not  thereafter. 

(h)  Allowable  offsets.  Amounts  saved 
as  a  result  of  a  decrease  of  qualified 
benefit  costs  or  as  a  result  of  elimination 
or  reduction  of  qualified  benefit  levels 
may  be  used  to  offset  other  increased 
qualified  benefit  costs  resulting  from  new 
or  improved  qualified  benefits  or  in¬ 
creased  qualified  benefit  costs  resulting 
from  increases  in  the  average  straight- 
time  hourly  rate  during  the  control  year. 
Qualified  benefit  cost  savings  attributa¬ 
ble  to  changes  in  actuarial  assumptions 
shall  be  allowed  as  offsets  only  to  the  ex¬ 
tent  that  such  changes  reflect  cost  sav¬ 
ings  which  were  actually  realized  in  the 
base  year,  or  to  the  extent  approved  by 
the  Pay  Board  or  its  delegate  as  equitable 
under  the  circumstances  of  a  particular 
case. 

(i)  Illustration.  The  provisions  of  this 
section  may  be  illustrated  by  the  follow¬ 
ing  example: 

Example.  Employer  T  employs  250  em¬ 
ployees  who  constitute  appropriate  employee 
unit  R.  Unit  R  is  covered  by  pension,  life 
insurance,  and  health  Insurance  programs. 
During  the  base  year,  Employer  T  contrib¬ 
uted  $200,000.  $20,000,  and  $50,000,  respec¬ 
tively,  for  these  programs.  For  the  second 
control  year,  the  pension  plan  wUl  cost  the 
employer  $205,000  as  a  result  of  the  secondary 
effect  of  control  year  adjustments  In  the 
straight-time  rates.  Employer  T  wishes  to 
reduce  the  life  insurance  coverage  by  one- 
half;  consequently,  the  projected  control  year 
cost  will  be  $10,000  ($20,000— $10,000) .  Em¬ 
ployer  T  also  wishes  to  Improve  the  health 
Insurance  plan  at  a  cost  that  exceeds  the 
base  year  cost  of  $50,000  by  $10,000.  Pursuant 
to  paragraph  (h)  of  this  section,  the  amount 
saved  by  reduction  In  costs  for  life  insurance 
coverage  ($10,000)  may  be  used  to  offset  the 
total  of  Increases  In  costs  for  the  pension 
plan  ($5,000)  and  health  insurance  ($10,000). 
Accordingly,  the  net  adjustment  in  qualified 
benefit  costs  for  the  control  year  Is  an  In¬ 
crease  of  $5,000  [  ($5, 000 +  $10,000)  —$10,000]. 

§  201.60  Exclusions  from  adjustment 
computations. 

For  purposes  of  determining  adjust¬ 
ments  in  the  average  straight-time 
hourly  rate  (§  201.55) ,  the  average  hourly 
included  benefit  rate  (§201.58),  or  the 
average  hourly  qualified  benefit  rate 
(§  201.59),  the  following  items  or  factors 
shall  be  excluded: 

(a)  Promotion.  Increases  due  to  pro¬ 
motion  where  the  duties  and  responsi¬ 
bilities  of  an  employee  in  the  appropriate 
employee  unit  have  materially  changed 
from  the  duties  and  responsibilities  of 
such  employee  in  the  job,  job  classifica¬ 
tion,  or  position  previously  held. 

(b)  Longevity.  Longevity  increases 
provided  for  in  an  employment  contract 
in  effect  on  November  13,  1971,  or  pro¬ 
vided  for  in  a  pay  practice  previously 
set  forth  and  in  existence  on  such  date. 
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including  the  amount  of  increases  pro¬ 
vided  for  in  such  contract  or  pay  prac¬ 
tice  to  the  extent  that  amount  is  pro¬ 
vided  for  in  a  successor  contract  or  pay 
practice.  These  longevity  increases  must 
be  solely  related  to  the  employee’s  length 
of  service  and  must  operate  without  sig¬ 
nificant  affirmative  exercise  of  employer 
discretion  or  subjective  evaluation  of  the 
employee’s  work  performance.  The  only 
conditions  which  can  attach  to  the  in¬ 
crease  are  satisfactory  work  performance 
and  length  of  service.  If  it  is  an  estab¬ 
lished  practice  that  once  an  individual’s 
work  performance  for  a  certain  length 
of  time  is  determined  to  be  satisfactory 
and  the  amount  of  the  increase  as  de¬ 
termined  in  advance  is  not  subject  to  any 
discretionary  adjustment,  the  increase 
is  due  to  longevity. 

(c)  Automatic  in-grade  progression. 
Progression  increases  in  accordance  with 
a  step  or  series  of  steps  for  a  given  job 
classification  (including  increases  pur¬ 
suant  to  a  progression  schedule  for  newly 
hired  employees  which  meets  the  re¬ 
quirements  of  this  paragraph)  provided 
for  in  an  employment  contract  in  effect 
on  November  13,  1971,  or  provided  for 
in  a  pay  practice  previously  set  forth  and 
in  existence  on  such  date,  including  the 
amount  of  increases  provided  for  in  such 
contract  or  pay  practice  to  the  extent 
that  amount  is  provided  for  in  a  succes¬ 
sor  contract  or  pay  practice.  These  pro¬ 
gression  increases  must  be  solely  related 
to  the  employee’s  length  of  service  in  a 
particular  job  classification  and  must 
operate  without  significant  affirmative 
exercise  of  employer  discretion  or  sub¬ 
jective  evaluation  of  the  employee’s  work 
performance.  The  only  conditions  which 
may  attach  to  the  increase  are  satisfac¬ 
tory  work  performance  and  length  of 
service  in  a  particular  job  classification. 
If  it  is  an  established  practice  that  once 
an  individual’s  work  performance  for  a 
certain  length  of  time  in  a  particular  job 
classification  is  determined  to  be  satis¬ 
factory  and  the  amount  of  the  resulting 
increase  as  determined  in  advance  is  not 
subject  to  any  discretionary  adjustment, 
the  increase  is  due  to  automatic  ingrade 
progression. 

(d)  Employer  contributions  to  certain 
Federal  or  State  plans.  Employer  contri¬ 
butions  for — 

(1)  Any  Federal  public  plans  whether 
the  participation  of  the  employer  is  op¬ 
tional  or  obligatory  (e.g.,  social  security. 
Railroad  Retirement  Act,  Federal  Insur¬ 
ance  Contribution  Act,  Federal  Unem¬ 
ployment  Tax  Act) ;  or 

(2)  Any  workmen’s  compensation  or 
unemployment  insurance  plan  pursuant 
to  State  law  whether  the  participation  of 
the  employer  is  optional  or  obligatory. 

(e)  Federal  minimum  wage  and  em¬ 
ployment  discrimination  laws.  Any  in¬ 
creases  required  to  be  paid  pursuant  to 
the  Fair  Labor  Standards  Act  of  1938,  as 
amended,  including  the  Equal  Pay  Act; 
the  Age  Discrimination  in  Employment 
Act;  Civil  Rights  Acts,  as  amended,  of 
1866,  1870,  1871,  1964;  Executive  Orders 
11141  and  11246  dealing  with  discrimina¬ 
tion  by  Federal  contractors;  Universal 
Military  Training  and  Service  Act  or  any 
other  Federal  or  State  law  regulating  re¬ 


employment  of  servicemen;  State  fair 
employment  practices  laws,  Insofar  as 
they  prohibit  discrimination  in  employ¬ 
ment;  or  as  a  result  of  an  enforcement 
action  thereunder. 

(f)  Governmental  wage  determina¬ 
tions — (1)  Coverage — (i)  Federal  agency 
wage  determinations.  That  portion  of 
any  increase  in  wages  and  salaries  re¬ 
quired  to  be  paid  as  a  result  of  wage 
determinations  made  by  any  agency  in 
the  executive  branch  of  the  Federal  Gov¬ 
ernment  pursuant  to  law  for  work  (1) 
performed  under  contract  with,  or  to  be 
performed  with  financial  assistance  from 
the  United  States  or  the  District  of  Col¬ 
umbia,  or  any  agency  or  instrumentality 
thereof,  or  <ii)  performed  by  aliens  who 
are  immigrants  or  who  have  been  tem¬ 
porarily  admitted  to  the  United  States 
pursuant  to  the  Immigration  and  Na¬ 
tionality  Act,  66  Stat.  166,  as  amended, 
which,  with  respect  to  an  appropriate 
employee  unit,  would  (except  for  the  ap¬ 
plication  of  this  subparagraph)  cause 
the  total  of  wage  and  salary  increases  to 
exceed  the  maximum  permissible  annual 
aggregate  wage  and  salary  increase. 

(ii)  State  and  local  prevailing  wage 
laws.  That  portion  of  any  increase  in 
wages  and  salaries  required  to  be  paid 
pursuant  to  the  terms  of  (or  under  an 
order  issued  pursuant  to  the  terms  of)  a 
prevailing  wage  law  of  a  State  or  local 
government  for  work  performed  under 
contract  with,  or  to  be  performed  with 
financial  assistance  from  a  State  or  any 
agency,  instrumentality,  or  subdivision 
of  a  State,  which,  with  respect  to  an  ap¬ 
propriate  employee  unit,  would  (except 
for  the  application  of  this  subparagraph) 
cause  the  total  of  wage  and  salary  in¬ 
creases  to  exceed  the  maximum  permissi¬ 
ble  annual  aggregate  wage  and  salary 
increase. 

(2)  Governmental  employees.  The  ex¬ 
clusion  provided  in  this  paragraph  shall 
not  be  applicable  to  an  appropriate  em¬ 
ployee  unit  which  includes  employees  of 
a  State,  a  local  government,  the  District 
of  Columbia,  or  a  unit  or  instrumental¬ 
ity  thereof. 

(g)  Certain  employer  contributions  to 
qualified  benefit  plans.  Employer  contri¬ 
butions  to  qualified  benefit  plans  which 
are  excluded  contributions  pursuant  to 
§  201.59. 

(h)  Certain  professional  sports  con¬ 
tests.  Amounts  paid,  either  directly  or 
indirectly,  to  those  employees  of  a  pro¬ 
fessional  sports  organization  who  have 
not  been  exempted  from  the  coverage  of 
this  title  and  who  are  customarily  paid 
from  the  proceeds  of  post-season  playoff 
contests  or  from  the  proceeds  of  all-star 
exhibitions. 

(1)  Certain  productivity  incentive 
programs.  Increases  attributable  to  the 
operation  of  certain  productivity  incen¬ 
tive  programs  described  in  §  201.61. 

(j)  Certain  qualified  apprenticeship 
and  probationary  programs.  Increases 
paid  pursuant  to  apprenticeship  and 
probationary  programs  that  qualify 
under  §  201.63. 

In  the  case  of  exclusions  claimed  pursu¬ 
ant  to  paragraphs  (e)  and  (f)  of  this 
section  the  prenotiflcation  and  reporting 


rules  of  Part  202  of  this  chapter  shall 
apply.  Thus,  pay  adjustments  given  in¬ 
volving  these  exclusions  must  be  sepa¬ 
rately  prenotified  or  reported,  as  appro¬ 
priate,  for  the  pay  adjustment  category 
of  the  unit  involved. 

§  201.61  Productivity  incentive  pro¬ 
grams. 

(a)  Existing  productivity  incentive 
programs.  A  productivity  incentive  pro¬ 
gram  (as  defined  in  paragraph  (d)  of  this 
section)  in  existence,  or  proposed  for 
installation  and  communicated  to  em¬ 
ployees  prior  to  November  14,  1971,  will 
be  allowed  to  operate  according  to  its 
terms.  Thus,  any  increases  attributable 
to  the  operation  of  such  a  program  may 
be  excluded  from  adjustment  computa¬ 
tions  pursuant  to  §  201.60(1) .  This  para¬ 
graph  shall  apply  to  productivity  incen¬ 
tive  programs  on  either  a  plantwide  or 
less  than  plantwide  basis.  In  the  case  of 
the  substantial  revision  of  such  a  pro¬ 
gram,  the  provisions  of  paragraph  (b)  or 

(c)  of  this  section  (whichever  is 
applicable)  shall  apply. 

(b)  New  or  revised  productivity  in¬ 
centive  programs  on  a  plantwide  basis. 
Increases  attributable  to  the  operation 
of  a  new  or  substantially  revised  exist¬ 
ing  plantwide  productivity  incentive 
program  (as  defined  in  paragraph  (d)  of 
this  section)  may  be  excluded  from  ad¬ 
justment  computations  pursuant  to 
§  201.60U)  if— 

(1)  Within  30  days  of  the  installation 
of  such  a  program,  or  revision  thereof, 
the  employer  has  filed  with  the  Pay 
Board  a  certification  of  such  installation 
or  revision  which  shall  include  a  full  de¬ 
scription  of  the  program,  including  the 
number  of  employees  in  the  unit  covered 
by  such  program,  and  (if  applicable)  its 
revision,  and 

(2)  Increases  under  such  program,  or 
revisions  thereof,  actually  reflect  and  are 
directly  related  to  increases  in  produc¬ 
tivity. 

(c)  New  or  revised  productivity  incen¬ 
tive  programs  on  less  than  a  plantwide 
basis.  If,  on  less  than  a  plantwide  basis, 
the  installation  of  a  new  productivity  in¬ 
centive  program  (as  defined  in  paragraph 

(d)  of  this  section)  or  the  installation  of 
changes  to  an  existing  productivity 
incentive  program  which  would  substan¬ 
tially  revise  the  terms  of  such  program, 
would  cause  the  annual  aggregate  wage 
and  salary  increase  of  an  appropriate 
employee  unit  to  exceed  the  maximum 
permissible  annual  aggregate,  increases 
attributable  to  the  operation  of  such 
program  may  be  excluded  from  adjust¬ 
ment  computations  pursuant  to  §  201.60 

(i) :  Provided,  That  increases  under  such 
program,  or  revisions  thereof,  actually 
reflect  and  are  directly  related  to  in¬ 
creases  in  productivity.  Prior  to  the  in¬ 
stallation  of  such  a  program  or  the 
implementation  of  revisions  thereto, 
the  employer  shall  provide  the  Pay  Board 
with  a  description  of  such  program  and 
shall  certify  to  the  Board  that  the  pro¬ 
gram,  including  the  number  of  employees 
in  the  unit  covered  by  such  program,  or 
revisions  thereto,  will  substantially  meet 
criteria  appropriate  for  such  plans  or 
practices.  Among  the  factors  which  may 
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be  considered  are  that  the  plan  or 

practice — 

(1)  Provides  employees  the  expecta¬ 
tion  of  a  level  of  earnings  above  base 
rates  which  will  vary  in  relationship  to 
changes  in  productivity,  but  which  will 
not  x*esult  in  increased  unit  labor  costs  for 
the  employer; 

(2)  Is  designed  to  provide  earnings 
opportunities  sufficient  to  motivate  the 
participants; 

<3)  Contains  standards  of  perform¬ 
ance  and  provisions  for  revising  such 
standards  to  reflect  changes  in  equip¬ 
ment,  methods,  quality  requirements,  and 
other  factors  related  to  the  basis  for 
standards  development; 

(4)  Contains  guarantees  of  wages  and 
earnings  for  such  contingencies  as 
downtime  for  reasons  beyond  the  control 
of  participants  and  for  nonstandard 
work;  and 

(5)  Defines  the  employees  included 
and  their  relationship  to  increased  pro¬ 
ductivity. 

<d)  Productivity  incentive  program 
defined.  For  the  purposes  of  this  part, 
the  term  “productivity  incentive  pro¬ 
gram”  means  a  plan  or  practice  which 
establishes  a  formal  system  whereby,  in 
accordance  with  predetermined  formu¬ 
las,  wage  and  salary  payments  to  an 
employee  or  group  of  employees  increase 
as  the  measured  productivity  of  such 
employee  or  group  increases  and  which 
contains  all,  or  substantially  all,  of  the 
factors  set  forth  in  paragraph  (c)  of  this 
section:  Provided,  That  where  a  single 
plan  of  practice  is  plantwide  and  includes 
all  or  substantially  all  of  the  employees 
in  a  plant  or  firm,  payments  may  be 
based  on  the  measured  increase  in  pro¬ 
ductivity  for  such  plant  or  firm  as  a 
whole. 

(«)  Discontinuance.  If  a  productivity 
incentive  program  is  discontinued  and 
such  action  results  in  an  increase  in 
wages  and  salaries  to  the  employees  af¬ 
fected,  the  employer  shall  certify  to  the 
Pay  Board  within  30  days  of  discontinu¬ 
ance  that  such  action  was  taken  in  good 
faith  and  not  for  the  purpose  of  circum¬ 
venting  the  intent  of  the  economic  sta¬ 
bilization  program. 

(f)  Disqualifying  factors — (1)  Variable 
compensation.  Notwithstanding  the  pro¬ 
visions  of  this  section,  any  plan  or  prac¬ 
tice  providing  for  the  payment  or  award 
of  “incentive  compensation”  as  defined 
in  $  201.72(e)  of  this  part  shall  be  gov¬ 
erned  by  Subpart  F  of  this  part.  Plans, 
practices,  or  programs  described  in 
§  201.77  which  do  not  meet  the  definition 
of  productivity  incentive  programs  (as 
defined  in  paragraph  (d)  of  this  section) 
are  governed  by  Subpart  F  of  this  part. 

(2)  Factors  not  within  control  of  group. 
No  plan  or  practice  will  be  considered  a 
productivity  incentive  program  within 
the  meaning  of  this  section  which  is 
based  in  whole,  or  in  part,  on  company 
profits  or  earnings  per  share  or  which 
reflects  factors  or  productivity  gains, 
which  in  major  part  are  due  to  the  ef¬ 
forts  of  employees  not  covered  by  the 
plan  or  practice. 


§  201.62  New  jobs,  job  «4assific‘ations  or 
positions. 

(a)  Scope — (1)  Coverage.  This  section 
provides  rules  for  the  determination  or 
establishment  of  pay  rates  for  newly 
created  jobs,  job  classifications,  or  posi¬ 
tions  (hereinafter  referred  to  as  “jobs”) 
within  an  existing  appropriate  employee 
unit  during  such  unit’s  control  year.  This 
section  also  provides  rules  for  the  deter¬ 
mination  or  establishment  of  pay  rates 
in  a  newly  created  appropriate  employee 
unit  consisting  entirely  of  new  jobs.  For 
purposes  of  this  section,  the  term  “firm” 
shall  have  the  same  meaning  as  the  term 
“person,”  as  defined  in  §  201.2. 

(2)  Exclusions  from  coverage.  This 
section  shall  not  be  used  to  redetermine 
the  scope  of,  reassign  jobs  between,  or 
reclassify  (redefine)  present  jobs  within, 
existing  appropriate  employee  units  of 
the  same  firm.  Neither  shall  this  section 
apply  to  the  hiring  of  new  employees  to 
fill  existing  jobs  of  terminated  employees 
within  an  existing  appropriate  employee 
unit  of  the  same  film.  This  section  may 
be  used  in  determining  an  executive’s 
base  salary,  but  this  section  shall  not 
apply  to  any  other  form  of  executive  and 
variable  compensation,  the  rules  with  re¬ 
spect  to  which  are  included  in  Subpart  F. 

(b)  Existing  units — (1)  General  rule. 
Except  as  provided  in  subparagraph  (2) 
of  this  paragraph,  if  an  employer  estab¬ 
lishes  a  new  job  within  an  existing  ap¬ 
propriate  employee  unit  during  such 
unit’s  control  year,  the  pay  rate  (taking 
into  consideration  skill  level  and  length 
of  service)  established  for  such  job  dur¬ 
ing  such  control  year  may  not  exceed  the 
pay  rate  (taking  into  consideration  skill 
level  and  length  of  service)  — 

(1)  For  jobs  having  comparable  duties, 
responsibilities,  and  hours  within  the 
same  appropriate  employee  unit; 

(ii)  If  no  comparable  jobs  exist  within 
the  same  appropriate  employee  unit,  for 
jobs  having  comparable  duties,  responsi¬ 
bilities,  and  hours  within  the  same  firm ; 

(iii)  If  no  comparable  jobs  exist  within 
the  same  appropriate  employee  unit  or 
within  the  same  firm,  for  jobs  having 
comparable  duties,  responsibilities,  and 
hours  in  other  firms  located  within  the 
same  local  labor  market  area;  or 

(iv)  If  no  comparable  jobs  exist  within 
the  same  appropriate  employee  unit, 
within  the  same  firm,  or  within  other 
firms  located  in  the  same  local  labor 
market  area,  for  jobs  having  comparable 
duties,  responsibilities,  and  hours  In 
other  firms  in  the  same  commonly  recog¬ 
nized  Industry. 

(2)  Special  rules.  A  pay  rate  es¬ 
tablished  for  a  new  job  in  an  existing  ap¬ 
propriate  employee  unit,  or  by  subsequent 
increase  thereto,  during  such  unit’s  con¬ 
trol  year  may  exceed  the  pay  rate  re¬ 
ferred  to  in  subparagraph  (1)  of  this 
paragraph,  if  the  excess  is  treated  as  a 
chargeable  increase  for  such  unit  as  if 
paid  to,  or  apportioned  among,  one  or 
more  employees  who  were  members  of 
the  appropriate  employee  unit  on  the 
base  date  for  the  control  year  during 
which  such  job  is  created.  In  computing 
the  chargeable  increase  with  respect  to 
a  new  job,  the  initial  rate  determined 


pursuant  to  subparagraph  (1)  of  this 
paragraph  shall  not  be  included  in  deter¬ 
mining  the  base  compensation  rate  for 
the  unit  for  the  control  year  in  which 
such  job  is  created. 

(c)  New  appropriate  employee  units — 
( 1 )  General  rule.  If  an  employer  forms  a 
new  appropriate  employee  unit  consisting 
entirely  of  new  jobs,  the  pay  rate  (tak¬ 
ing  into  consideration  skill  level  and 
length  of  service)  initially  established 
for  each  new  job  may  not  exceed  the  pay 
rate  (taking  into  consideration  skill  level 
and  length  of  service)  for  each  such  job 
having  comparable  duties,  responsibili¬ 
ties,  and  hours  under  the  appropriate  se¬ 
quence  of  rules  prescribed  in  paragraph 
(b)(1)  of  this  section. 

(2)  Control  year  rules — (i)  First  con¬ 
trol  year.  The  first  control  year  for  an 
appropriate  empolyee  unit  formed  pur¬ 
suant  to  the  rules  prescribed  in  subpara¬ 
graph  (1)  of  this  paragraph  shall  be  a 
period  of  12  months  (or  less)  ending  on 
November  13,  succeeding  its  formation. 

(ii)  Succeeding  control  years.  Except 
as  provided  in  §  201.52(d)  (1) ,  relating  to 
newly  organized  units  under  certain  mas¬ 
ter  employment  contracts,  each  succeed¬ 
ing  control  year  for  a  new  appropriate 
employee  unit  formed  pursuant  to  the 
rules  prescribed  in  subparagraph  (1)  of 
this  paragraph  shall  be  a  12-month  pe¬ 
riod  ending  on  the  annual  anniversary 
of  the  end  of  the  first  control  year. 

(3)  Limitation.  Once  an  initial  pay  rate 
has  been  established  for  a  newly  created 
job  in  a  new  appropriate  employee  unit, 
no  subsequent  increase  to  a  wage  rate 
in  excess  of  that  determined  pursuant  to 
paragraph  (b)  (1)  of  this  section  (except 
an  Increase  excludable  from  adjustment 
computations  pursuant  to  §  201.60)  may 
be  paid  with  respect  to  such  job  during 
the  remainder  of  the  control  year  during 
which  such  job  is  created. 

(d)  Burden  of  proof.  If  an  employer 
creates  a  new  job  and  establishes  a  pay 
rate  for  such  job  under  paragraph  (b) 
or  (c)  of  this  section,  the  burden  of  prov¬ 
ing  that  the  pay  rate  for  such  job  does 
not  exceed  the  rate  for  a  job  having  com¬ 
parable  duties,  responsibilities,  and  hours 
under  the  sequences  of  rules  prescribed 
in  paragraph  (b)(1)  of  this  section  shall 
be  on  the  employer. 

§  201.63  Qualified  apprenticeship  and 
probationary  programs. 

(a)  General  rule.  Under  §  201 .60(  j ) . 
an  exclusion  from  adjustment  compu¬ 
tations  is  available  in  the  case  of  w  age 
and  salary  increases  paid  pursuant  to  a 
qualified  apprenticeship  or  probation¬ 
ary  program  within  the  meaning  of  this 
section. 

(b)  Qualified  apprenticeship  program. 
A  qualified  apprenticeship  program  is  a 
recognized  formal  bona  fide  program 
of  training  for  occupations  commonly 
known  as  skilled  trades  or  crafts,  which 
program — 

(1)  Manner  of  recognition — (1)  Reg¬ 
istration.  Is  registered  with  the  Bureau 
of  Apprenticeship  and  Training  of  the 
UJ3.  Department  of  Labor,  or  with  a 
State  apprenticeship  agency  recognized 
by  such  Bureau,  or 
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(ii)  Employment  contract.  Is  con¬ 
tained  in  a  collective  bargaining  agree¬ 
ment,  or 

(iii)  Historical  practice.  Is  a  docu¬ 
mented,  established  practice  of  the 
employer; 

(2)  Minimum  training  period.  Re¬ 
quires  a  minimum  of  2  years  of  on-the- 
job  training,  work  experience,  and  re¬ 
lated  instruction  (e.g.,  in  the  classroom, 
by  correspondence,  etc.)  in  the  course  of 
which  the  apprentice  progressively  ac¬ 
quires  new  skills  and  masters  the  appli¬ 
cation  of  those  skills  already  learned 
pursuant  to  the  program;  and 

(3)  Specific  wage  progression.  Pro¬ 
vides  specific  wage  increases  or  progres¬ 
sions  after  specific  intervals  of  time  so 
that  the  apprentice  reaches  the  journey¬ 
man  pay  rate  at  the  conclusion  of  his 
apprenticeship. 

(c)  Qualified  probationary  program.  A 
qualified  probationary  program  is  a  for¬ 
mal  bona  fide  program  pursuant  to  which 
an  employee  is  restricted  from  exercis¬ 
ing  certain  employee  rights  (e.g.,  the 
right  to  participate  in  fringe  benefits,  the 
right  to  invoke  a  grievance  procedure, 
etc.)  for  a  specified  period  of  time  not 
exceeding  6  months  during  which  the 
employer  observes  the  performance  of 
a  newly  hired  employee  to  determine 
whether  the  employee  should  be  retained 
in  the  job.  Such  probationary  period  of 
time  may,  but  need  not,  be  tied  in  with 
a  program  described  in  paragraph  (b)  of 
this  section. 

(d)  Cross-reference.  Wage  and  salary 
increases  pursuant  to  an  apprenticeship 
or  probationary  program  that  do  not 
qualify  for  the  exclusion  under  §  201.60 
(j)  may  qualify  for  an  exclusion  under 
§  201.60(c),  provided  such  increases 
meet  the  requirements  of  automatic  in¬ 
grade  progression. 

§  201.64  Special  computational  rules. 

(a)  Cosf  of  living  allowance  calcula¬ 
tion — (1)  In  general.  If  a  wage  and  sal¬ 
ary  increase  in  an  employment  contract 
or  pay  practice  results  from  a  cost-of-liv¬ 
ing  adjustment  pursuant  to  and  justified 
by  a  generally  accepted  escalator  for¬ 
mula,  the  chargeable  increase  attributa¬ 
ble  to  such  cost-of-living  adjustment 
shall  be  calculated  by  multiplying  each 
cost-of-living  adjustment  by  a  fraction, 
the  numerator  of  which  shall  be  the 
number  of  months  within  the  appropri¬ 
ate  control  year  such  cost-of-living  ad¬ 
justment  is  in  effect,  and  the  denomi¬ 
nator  of  which  shall  be  tho  number  of 
months  in  such  control  year. 

(2)  Illustration.  The  provisions  of  this 
paragraph  may  be  illustrated  by  the  fol¬ 
lowing  example: 

Example.  Employer  A  determines  that  pur¬ 
suant  to  his  contract  with  Union  X  a  $0.08 
cost-of-living  adjustment  wUl  be  paid  for 
the  last  quarter  of  a  12-month  control  year. 
The  chargeable  increase  for  the  control  year 
is  3/12  X  $0.08  or  $0.02. 

(b)  Reduction  in  hours  worked  per 
week  or  per  day — (1)  In  general.  A  re¬ 
duction  in  scheduled  hours  worked  per 
week,  day,  or  other  unit  of  time  (without 
a  proportionate  decrease  in  compensa¬ 
tion)  ,  which  results  in  an  increase  in  the 


base  compensation  rate,  shall  be  deemed 
a  chargeable  adjustment.  The  calculation 
of  such  adjustment  shall  take  into  ac¬ 
count  the  direct  effect  of  such  reduction 
in  hours  on  the  base  compensation  rate 
and  the  indirect  effect  of  such  reduction 
on  the  base  compensation  rate  attribut¬ 
able  to  other  increases  which  occur 
during  the  control  year.  Such  adjustment 
shall  be  expressed  as  a  percentage  which 
is  determined  by — 

(1)  Dividing  the  excess  of — 

(a)  The  number  of  hours  worked  per 
week,  day,  or  other  unit  of  time  in  the 
base  payroll  period,  over 

(b>  The  number  of  hours  worked  per 
such  week,  day,  or  other  unit  of  time 
after  the  proposed  reduction 

by  the  number  of  hours  worked  after 
such  proposed  reduction; 

(ii)  Adding  to  such  quotient  the  total 
of  wage  and  salary  increases  during  the 
control  year  which  results  as  the  second¬ 
ary  effect  of  a  reduction  in  hours  (such 
total  shall  be  determined  by  multiply¬ 
ing  the  total  percentage  increase  in  the 
base  compensation  rate  (other  than  the 
increase  computed  pursuant  to  subdivi¬ 
sion  (i)  of  this  subparagraph)  for  the 
control  year  by  the  quotient  determined 
in  subdivision  (i)  of  this  subparagraph) ; 
and 

(iii)  Multiplying  such  sum  by  100. 

(2)  Illustration.  The  application  of 
subparagraph  (1)  of  this  paragraph  may 
be  illustrated  by  the  following  example : 

Example:  A  collective  bargaining  agree¬ 
ment  between  Employer  A  and  Union  X  calls 
for  a  wage  and  salary  increase  which  equals 
5%  of  the  unit’s  base  compensation  rate 
during  a  control  year.  In  addition,  the  agree¬ 
ment  provides  for  a  reduction  in  hours 
worked  per  week  from  40  to  35  (with  no  cor¬ 
responding  reduction  in  pay),  during  the 
control  year.  This  reduction  in  hours  is  a 
chargeable  adjustment  and  is  computed  as  a 
percentage  which  is  obtained  by  adding  .143 
|5-f-35]  and  .007  (5%X.143),  and  multiply¬ 
ing  the  sum  (.150)  by  100,  which  yields  an 
adjustment,  expressed  as  a  percent,  or  15.0%. 

(3)  Alternative  methods.  In  the  event 
that  the  method  of  computation  pre¬ 
scribed  in  subparagraph  (1)  of  this  para¬ 
graph  does  not  adequately  reflect  the 
wage  and  salary  increase  attributable  to 
a  reduction  in  hours  in  a  particular  case 
or  class  of  cases  (e.g.,  where  the  method 
for  accrual  of  leave  is  independent  of 
a  reduction  in  weekly  hours  worked) ,  the 
Pay  Board  may  prescribe  a  more  appro¬ 
priate  method. 

(c)  Modification  of  longevity  or  au¬ 
tomatic  progression  plans  in  existence  on 
November  13,  1971 — (1)  General  rule — 
(i)  Chargeable  increase.  The  aggregate 
amount  of  wage  and  salary  increases 
granted  pursuant  to  a  longevity  or  auto¬ 
matic  progression  plan  in  existence  on 
November  13,  1971,  and  continued  in  a 
successor  plan,  is  excluded  from  the 
computation  of  chargeable  increases  for 
any  control  year  (pursuant  to  §  201.60 
(b)  and  <c)).  If  a  modification  of  any 
such  plan  is  made  after  November  13, 
1971  (including,  but  not  limited  to 
changes  in  eligibility  requirements  and 
the  size  or  frequency  of  increases) ,  and 
such  modification  causes  the  amount  of 


increases  paid  pursuant  to  such  plan  as 
modified  to  exceed  the  amount  which 
would  have  been  paid  pursuant  to  the 
plan  in  existence  on  November  13,  1971, 
the  excess  amount  shall  be  included  in 
the  computation  of  wage  and  salary 
increases. 

(ii)  Secondary  effect  not  chargeable. 
For  purposes  of  this  paragraph,  a  modi¬ 
fication  of  a  longevity  or  automatic 
progression  plan  in  existence  on  Novem¬ 
ber  13,  1971,  will  not  be  deemed  to  have 
occurred  if  the  increased  amounts  paid 
pursuant  to  such  plan  are  solely  the  re¬ 
sult  of  a  general  wage  and  salary 
increase. 

(2)  Computation  of  chargeable  in¬ 
crease — (i)  Method  of  computation.  The 
amount  of  chargeable  increase,  if  any, 
shall  be  the  amount  stated  in  dollars  and 
cents  per  hour  equal  to  the  excess  of : 

(a)  A  projection  of  the  sum  of  longev¬ 
ity  or  automatic  progression  increases  to 
be  granted  during  the  control  year  pur¬ 
suant  to  the  modified  plan  (assuming  the 
same  work  force  composition  as  existed 
during  the  base  payroll  period  but  aged 
one  additional  year) ,  over 

(b)  A  projection  of  the  sum  of  longev¬ 
ity  or  automatic  progression  increases 
which  would  have  been  granted  during 
the  control  year  if  the  plan  in  existence 
on  November  13,  1971,  had  been  in  effect 
without  modification  (assuming  the  same 
work  force  composition  as  existed  dur¬ 
ing  the  base  payroll  period  but  aged  one 
year) . 

(ii)  Credits.  If  the  amount  generated 
by  such  modified  plan  is  less  than  the 
amount  which  would  have  been  granted 
under  the  plan  in  existence  on  Novem¬ 
ber  13,  1971,  for  the  control  year,  the 
amount  saved  may  not  be  applied  to  re¬ 
duce  the  computation  of  wage  and  salary 
increases  unless  otherwise  provided  by 
the  Pay  Board. 

(3)  Illustrations.  The  provisions  of 
this  paragraph  may  be  illustrated  by  the 
following  examples: 

Example  (1).  On  November  13,  1971,  a 
longevity  plan  provided  for  a  2  percent  in¬ 
crease  in  weekly  salary  after  10  years  of 
service.  The  average  salary  for  employees 
with  10  years  of  service  was  $100  per  week. 
The  November  13,  1971,  plan  cost  $2  per 
week  per  employee  with  10  years  of  service. 
On  March  1,  1972,  salaries  were  increased 
across  the  board  5  percent,  resulting  in  an 
average  weekly  salary  of  $105  for  employees 
with  10  years  of  service.  The  November  13, 

1971,  plan  now  pays  out  2  percent  of  $105 
or  $2.10.  The  additional  $0.10  per  week  in¬ 
crease  is  not  considered  a  modification  of  the 
plan  in  existence  on  November  13,  1971;  the 
entire  $2.10  may  be  excluded  under 
i  201.60(b). 

Example  (2).  A  November  13,  1971,  lon¬ 
gevity  plan  provided  for  a  $2  per  week  in¬ 
crease  after  10  years  of  service.  On  March  1, 

1972,  the  longevity  plan  was  modified  to  pro¬ 
vide  for  a  $3  per  week  Increase  after  10  years 
of  service.  The  additional  $1  per  week  in¬ 
crease  for  employees  with  10  years  of  service 
is  a  chargeable  increase  applicable  to  the 
employee  unit. 

Example  (3).  Employee  unit  X  contains 
10  employees,  two  with  8  years  of  service, 
seven  with  9  years  of  service  and  one  with  10 
years  of  service.  On  November  13,  1971,  the 
employees  were  covered  by  a  longevity  plan 
which  provided  for  a  $500  per  year  increase 


FEDERAL  REGISTER,  VOL  37,  NO.  227— THURSDAY,  NOVEMBER  23,  1972 


24980 


RULES  AND  REGULATIONS 


after  10  years  of  service.  On  March  1,  1972, 
the  longevity  plan  was  changed  to  provide 
for  a  $760  per  year  Increase  after  10  years 
of  service.  The  chargeable  Increase  for  the 
first  control  year  would  be  $2000  (l.e.,  8  em¬ 
ployees  x  $250  per  employee).  This  amount 
would  be  reduced  to  an  hourly  rate  and 
charged  as  an  Increase  in  average  straight- 
time  hourly  rate  for  employee  unit  X. 

Example  (4).  Assume  the  same  facts  as 
in  Example  (3) ,  but  Instead  of  increasing  the 
longevity  payment  after  10  years  of  service, 
the  employees  would  receive  $500  per  year 
after  9  years  of  service.  The  November  13, 
1971,  plan  would  cost  $3,500  for  the  seven  em¬ 
ployees  reaching  their  10th  anniversary.  The 
modified  plan  would  cost  $3,500  plus  $1,000 
for  the  two  employees  reaching  their  ninth 
anniversary.  The  chargeable  amount  would  be 
$4,500-$3,500  =  $1.000  reduced  to  an  hourly 
rate  for  the  employee  unit  during  the  control 
year. 

(d)  Changes  of  appropriate  employee 
units.  The  determination  of  an  appro¬ 
priate  employee  unit  may  not  be  changed 
without  the  prior  approval  of  the  Pay 
Board  or  its  delegate  subject  to  such 
terms  and  conditions  as  may  be  set  forth 
in  such  approval;  Provided,  however,  that 
such  a  change  may  be  made  without 
prior  Pay  Board  approval  when  such 
change  is  required  to  reflect  a  substantial 
revision  in  the  contractual  or  historical 
wage  and  salary  relationships  subsequent 
to  the  initial  appropriate  employee  unit 
determination,  which  revision  renders  the 
former  unit  no  longer  appropriate. 

(e)  Retroactive  payments  included  in 
base  compensation  rate  and  computa¬ 
tion  of  annual  aggregate  increase  therein. 
In  any  case  in  which  the  total  straight- 
time  payroll  expenditures  (8  201.55(b) 

(l)(iv)),  total  cost  of  included  benefits 
(8  201.58(b)  (8) ),  or  total  cost  of  quali¬ 
fied  benefits  (f  201.59(b) ),  includes  pay¬ 
ments  or  costs  made  or  incurred  retro¬ 
actively  pursuant  to  S  201.31,  201.32  (b) 
or  (c),  201.33,  or  201.36,  or  pursuant  to 
Pay  Board  decision  under  §  201.30,  201.34, 
or  201.40,  such  payments  or  costs  shall  be 
Included  in  both  the  divisor  and  dividend 
in  the  computations  made  pursuant  to 
8  201.53(a)  (1),  (2),  and  (3)  for  the  con¬ 
trol  year  in  which  such  payments  are 
made  or  such  costs  are  incurred. 

Subpart  F — Executive  and  Variable 
Compensation 

§  201.71  Scope. 

(a)  Purpose.  The  purpose  of  this  sub¬ 
part  is  to  provide  rules  and  standards  to 
stabilize  items  of  executive  and  variable 
compensation  whether  or  not  payable 
to  an  executive. 

(b)  Conflict  with  other  provisions.  To 
the  extent  that  any  provision  of  this 
chapter  is  inconsistent  with  the  provi¬ 
sions  of  this  subpart,  the  provisions  of 
this  subpart  shall  control.  Thus,  in  the 
area  of  executive  base  salaries  and  Job 
perquisites  only  those  existing  contracts 
meeting  the  requirements  of  8  201.72(f) 
and  in  the  area  of  incentive  compensa¬ 
tion  plans  and  practices  only  those  ex¬ 
isting  contracts  meeting  the  require¬ 
ments  of  8  201.72(f)  and  pay  practices 
previously  set  forth  meeting  the  re¬ 


quirements  of  8  201.72(g)  shall  be  al¬ 
lowed  to  operate  under  the  terms  and 
conditions  Imposed  under  8  201.35. 

(c)  Exception.  Hie  provisions  of  this 
subpart  shall  not  affect  the  provisions 
of  a  collective  bargaining  agreement. 

§  201.72  Definitions. 

For  purposes  of  this  subpart,  the 
term — 

(a)  “Wages  and  salaries"  means  the 
same  as  under  8  201.2  except  that  items 
constituting  incentive  compensation 
shall  not  be  treated  as  wages  and  sal¬ 
aries  unless  otherwise  provided  in  this 
subpart. 

(b)  “Executive  compensation”  in¬ 
cludes  base  salary,  Job  perquisites,  and 
incentive  compensation. 

(c)  "Base  salary”  means  cash  remu¬ 
neration  paid  to  an  employee  by  an  em¬ 
ployer  on  account  of  the  performance  of 
services. 

(d)  “Job  perquisite”  means  any  item 
paid  or  furnished  to  or  on  behalf  of  an 
employee  by  an  employer  on  account  of 
the  performance  of  services  including, 
but  not  limited  to,  such  items  as  reim¬ 
bursement  or  payment  by  an  employer  of 
country  club  membership  fees,  dues,  or 
other  similar  items;  reimbursement  or 
payment  by  an  employer  of  uninsured 
medical  expenses  which  are  not  covered 
by  the  employer’s  usual  insurance  pro¬ 
gram  with  respect  to  such  expenses;  re¬ 
imbursement  or  payment  by  an  em¬ 
ployer  for  financial  consulting  or  ad¬ 
visory  services  relating  to  an  employee's 
personal  financial  affairs;  the  personal 
use  of  an  automobile  furnished  by  an 
employer;  and  payment  by  an  employer 
for  or  in-kind  furnishing  of  housing; 
and  other  such  similar  items. 

(e)  “Incentive  compensation”  includes 
the  following  items:  Bonuses  (whether 
payable  in  cash  or  other  property) ; 
stock  options;  so-called  phantom  stock 
awards  (including  both  dividend  and 
share  units) ;  so-called  performance 
share  awrards;  employer  contributions  to 
stock  purchase  plans  or  stock  bonus 
plans  (whether  or  not  qualified  under 
section  401(a)  of  the  Code  or  the  regu¬ 
lations  thereunder) ;  and  employer  con¬ 
tributions  to  profit-sharing  plans  which 
fail  to  meet  the  requirements  of  section 
401(a)  of  the  Code.  This  term,  however, 
does  not  include  profit-sharing  plans 
which  meet  the  requirements  of  section 
401(a)  of  the  Code. 

(f)  “Existing  contract”  means  a  con¬ 
tract  with  respect  to  employment  in  ef¬ 
fect  on  November  13,  1971,  all  the  ele¬ 
ments  of  which  have  been  reduced  to  a 
writing  which  has  been  signed  by  the 
employee  and  the  employer  prior  to  No¬ 
vember  14,  1971. 

(g)  “Pay  practice  previously  set  forth” 
means  an  incentive  compensation  plan 
or  practice  in  effect  on  November  13, 
1971,  which  meets  all  of  the  following 
requirements — 

(1)  The  plan  or  practice  had  been 
communicated  to  the  affected  employees; 

(2)  The  aggregate  amount  of  the  pay¬ 
ment  or  award  cannot  be  increased  or 


withheld  in  its  entirety  by  the  exercise 
of  any  discretion; 

(3)  The  aggregate  amount  of  the  pay¬ 
ment  or  award  is  determined  by  a  defi¬ 
nite  method  or  clear  formula;  and 

(4)  The  definite  method  or  clear  for¬ 
mula  is  applied  only  to  a  wage  or  salary 
amount  on  a  percentage  or  other  similar 
basis  without  reference  to  profits,  earn¬ 
ings,  or  any  factor  or  item  other  than 
the  actual  wage  or  salary  amount. 

(h)  “Plan,  practice,  or  program  unit” 
means  the  employees  covered  by  an  in¬ 
centive  compensation  plan  or  practice, 
a  sales  or  commission  plan  or  practice, 
or  a  production  incentive  program. 

(i)  “Plan,  practice,  or  program  year” 
means  the  12-month  period  with  respect 
to  which  an  incentive  compensation  plan 
or  practice,  a  sales  or  commission  plan 
or  practice,  or  a  production  incentive 
program  operates. 

(j)  “Pay  Board”  means  the  Pay  Board 
established  pursuant  to  Executive  Order 
No.  11640,  37  F.R.  1213  (1972),  as 
amended. 

§  201.73  Executive  salaries  and  job 
perquisites. 

(a)  In  general.  Executive  base  salaries 
paid  to  or  on  behalf  of  and  job  perqui¬ 
sites  paid  or  furnished  to  or  on  behalf 
of  the  employees  in  an  appropriate  em¬ 
ployee  unit  during  any  control  year  shall 
be  subject  to  the  standard  established 
in  8  201.10(a)  (or,  where  applicable,  any 
exception  thereto  contained  in  Subpart 
B  of  this  part) . 

(b)  Deferred  payments — (1)  Items  de¬ 
ferred  from  an  earlier  year.  An  item  of 
base  salary  paid  to  the  employees  in  an 
appropriate  employee  unit  during  any 
control  year  which  wras  earned  by  any 
such  employees  during  an  earlier  control 
year  (or  if  not  during  a  control  year, 
during  the  applicable  12-month  period 
beginning  on  November  14  and  ending  on 
November  13)  shall  not  be  considered  as 
an  item  of  base  salary  for  such  employees 
for  the  control  year  during  which  such 
item  is  paid. 

(2)  Items  deferred  to  a  later  control 
year.  An  item  of  base  salary  paid  to  the 
employees  in  an  appropriate  employee 
unit  during  any  control  year  shall  include 
all  such  items  which  were  earned  by  all 
such  employees  during  such  control  year. 

(3)  Definition.  For  purposes  of  this 
paragraph,  an  item  is  considered  as  being 
“earned”  during  the  control  year  in 
which  services  are  performed  giving  rise 
to  the  obligation  to  pay  for  the  perform¬ 
ance  of  such  services  whether  or  not 
such  obligation  is  contingent  upon  the 
performance  of  future  services  or  any 
other  condition  or  restriction  (including, 
but  not  limited  to,  an  agreement  not  to 
compete) . 

<c)  Valuation  of  items  constituting  job 
perquisites.  The  amount  of  any  job  per¬ 
quisite  shall  be  determined  as  follows: 

(1)  Hie  employer’s  current  expendi¬ 
ture  where  such  expenditure  constitutes 
the  only  cost  of  the  item,  otherwise ; 

(2)  The  reasonable  cost  of  providing 
the  item  to  be  determined  from  all  the 
facts  and  circumstances  involved. 
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§  201.74  Incentive  compensation  plans 
(other  than  stock  options). 

(a)  In  general — (1)  Plans  in  effect  on 
November  13,  1971.  Subject  to  the  pro¬ 
visions  of  this  section,  an  employer  hav¬ 
ing  an  established  written  plan  with 
respect  to  items  of  incentive  compensa¬ 
tion  (but  not  including  any  plan  or  part 
thereof  with  respect  to  stock  options) 
in  effect  on  November  13,  1971,  where 
the  aggregate  maximum  amount  of  in¬ 
centive  compensation  under  the  plan  is 
determined  according  to  a  definite 
method  or  clear  formula,  may  continue 
to  administer  such  a  plan  providing  the 
following  conditions  are  met — 

(1)  There  has  been  a  payment  prior 
to  November  14,  1971,  under  the  plan 
with  respect  to  any  one  of  the  last  3 
plan  years  ending  prior  to  November  14, 
1971; 

(ii)  Administration  of  the  plan  is 
clearly  in  accordance  with  all  conditions 
and  limitations  expressed  therein  (other 
than  those  terms  and  conditions  as  may 
be  restricted  by  this  section) ;  and 

(iii)  Administration  of  the  plan  is  in 
the  customary  manner  without  any  de¬ 
viation  from  such  manner  for  purposes 
of  circumventing  the  intent  of  the  wage 
and  salary  stabilization  program. 

(2)  Plans  established  on  or  alter  No¬ 
vember  14,  1971.  An  employer  having  an 
incentive  compensation  plan  (but  not 
including  any  plan  or  part  thereof  with 
respect  to  stock  options)  described  in — 

(i)  Section  201.78(c)  (with  respect  to 
adoption  of  new  plans)  and  approved 
by  the  Pay  Board  pursuant  to  §  201.78, 
or 

(ii)  Section  201.79(a)  (with  respect 
to  plans  of  new  organizations)  and  re¬ 
ported  to  the  Pay  Board  pursuant  to 
§  201.79, 

shall  administer  such  a  plan  subject  to 
the  provisions  of  paragraphs  (a)  through 
(c)  of  this  section  (but  not  including  the 
condition  contained  in  subdivision  (i)  of 
paragraph  (a)  (1)  of  this  section). 

(3)  Certain  other  plans.  An  employer 
having  an  incentive  compensation  plan 
(but  not  including  any  plan  or  part 
thereof  with  respect  to  stock  options) 
described  in  §  201.78(d)  (with  respect  to 
certain  expiring  plans)  shall  administer 
such  a  plan  subject  to  the  provisions  of 
paragraphs  (a)  through  (c)  of  this  sec¬ 
tion  (but  not  including  the  condition 
contained  in  subdivision  (i)  of  para¬ 
graph  (a)(1)  of  this  section). 

(b)  Computation  of  allowable 
amount — (1)  First  plan  year — (i)  Plans 
described  in  paragraph  (a)(1)  of  this 
section.  The  allowable  amount  of  any 
item  of  incentive  compensation  granted 
to  the  employees  in  a  plan  unit  under  a 
plan  described  in  paragraph  (a)(1)  of 
this  section  with  respect  to  the  first  plan 
year  for  which  payment  is  made  on  or 
after  November  14, 1971,  shall  not  exceed 
an  amount  determined  as  follows;  the 
base  year  amount  plus  such  base  year 
amount  multiplied  by  the  standard  es¬ 
tablished  In  S  201.10(a). 

(ii)  Plans  described  in  paragraph  (a) 
(2)  of  this  section.  The  allowable  amount 
of  any  Item  of  incentive  compensation 


granted  to  the  employees  In  a  plan  unit 
under  a  plan  described  in  subdivision  (i) 
or  (ii)  of  paragraph  (a)  (2)  of  this  sec¬ 
tion  with  respect  to  the  plan  year  con¬ 
sisting  of  the  first  consecutive  12-month 
period  under  which  the  plan  operates 
shall  not  exceed  the  base  year  amount. 

(2)  Certain  plan  years  with  respect  to 
plans  operating  under  §  201.35 .  The  al¬ 
lowable  amount  of  any  item  of  incentive 
compensation  granted  to  the  employees 
in  a  plan  unit  under  a  plan  which  op¬ 
erates  under  §  201.35  shall  not  exceed 
the  amount  granted  with  respect  to  such 
plan  as  allowed  under  §  201.35  with  re¬ 
spect  to  any  plan  year  the  plan  operated 
under  that  section. 

(3  >  Subsequent  plan  years.  The  allow¬ 
able  amount  of  any  item  of  incentive 
compensation  granted  to  the  employees 
in  a  plan  unit  with  respect  to  a  plan 
described  in  any  one  of  subparagraphs 
(1)  through  (3)  of  paragraph  (a)  of  this 
section  with  respect  to  any  plan  year 
other  than  a  plan  year  described  in  sub- 
paragraph  (1)  or  <  2)  of  this  paragraph 
shall  not  exceed  an  amount  equal  to  the 
product  of ; 

(i)  the  allowable  amount  described  in 
paragraph  <b)  of  this  section  with  re¬ 
spect  to  such  plan  plus  such  amount 
multiplied  by  the  standard  established 
in  §  201.10' ai  and 

<ii>  the  adjustment  factor  described 
in  subparagraph  (5)  of  this  paragraph. 

For  purposes  of  subdivision  (i)  of  this 
subparagraph  the  allowable  amount  with 
respect  to  any  plan  described  in  para¬ 
graph  (a)(3)  of  this  section  shall  be 
such  amount  which  was  granted  with 
respect  to  the  last  plan  year  such  plan 
operated  under  §  201.35. 

(4)  Definition.  For  purposes  of  this 
paragraph,  the  term  “base  year  amount” 
means — 

(i)  In  the  case  of  a  plan  described  in 
paragraph  (a)(1)  of  this  section,  the 
amount  rin  dollars,  or  where  applicable, 
in  dividend  or  share  units)  of  an  item  of 
incentive  compensation  granted  to  the 
employees  in  a  plan  unit  with  respect  to 
one  of  the  last  3  plan  years  ending  prior 
to  November  14.  1971,  for  which  there 
has  been  a  payment  under  the  plan  prior 
to  November  14, 1971; 

(ii)  In  the  case  of  a  plan  described  in 
paragraph  (a)  (2)  (i)  of  this  section,  the 
amount  (in  dollars,  or  where  applicable, 
in  dividend  or  share  units)  of  an  item 
of  incentive  compensation  established  by 
the  Pay  Board  as  the  amount  allowed  to 
be  granted  with  respect  to  the  first  con¬ 
secutive  12-month  period  under  which 
the  plan  operates;  and 

(iii)  In  the  case  of  a  plan  described  in 
paragraph  (a)  (2)  (ii)  of  this  section,  the 
amount  (in  dollars,  or  where  applicable, 
in  dividend  or  share  units)  of  an  item 
of  incentive  compensation  granted  under 
the  plan  with  respect  to  the  first  consecu¬ 
tive  12-month  period  under  which  the 
plan  operates,  provided  such  amount  Is 
not  unreasonably  inconsistent  with  the 
intent  and  purpose  of  the  wage  and 
salary  stabilization  program  or  the 
policies  of  the  Pay  Board. 

(5)  Adjustment  for  change  in  size  of 
plan  unit — (i)  Method.  The  adjustment 


factor  indicated  in  subparagraph  (3)  of 
this  paragraph  with  respect  to  the  change 
in  the  size  of  any  plan  unit  shall  be  a 
fraction,  the  numerator  of  which  is  the 
sum  of  the  base  unit  salary  plus  base 
unit  salary  additions,  less  base  unit  salary 
deletions,  and  the  denominator  of  which 
is  the  base  unit  salary. 

(ii)  Definitions.  For  purposes  of  sub¬ 
division  (i)  of  this  subparagraph  the 
term — 

(a)  “Base  unit  salary”  means  the  ag¬ 
gregate  of  the  base  salaries  of  all  em¬ 
ployees  in  the  plan  unit  on  the  last  day 
of  the  base  year  with  respect  to  the  plan 
at  the  annual  salary  rate  in  effect  with 
respect  to  each  employee  on  such  day; 

( b)  “Base  unit  salary  additions"  means 
the  aggregate  of  the  base  salaries  of  all 
employees  in  the  plan  unit  (except  those 
employees  added  to  such  unit  solely  on 
account  of  a  merger  or  other  type  of  ac¬ 
quisition  occurring  on  or  after  Novem¬ 
ber  14,  1971)  on  the  last  day  of  the  plan 
year  for  which  the  adjustment  is  being 
made  who  were  not  in  the  plan  unit  on 
the  last  day  of  the  base  year  with  re¬ 
spect  to  the  plan  at  the  annual  salary 
rate  in  effect  with  respect  to  each  em¬ 
ployee  on  the  last  day  of  the  plan  year  for 
which  the  adjustment  is  being  made; 

(c)  “Base  unit  salary  deletions”  means 
the  aggregate  of  the  base  salaries  of  all 
individuals  who  were  in  the  plan  unit  on 
the  last  day  of  the  base  year  with  respect 
to  the  plan  but  not  in  the  plan  unit  on 
the  last  day  of  the  plan  year  for  which 
the  adjustment  is  being  made  at  the  an¬ 
nual  salary  rate  in  effect  with  respect  to 
each  such  individual  on  the  last  day  of 
the  base  year;  and 

(d)  “Base  year”  means — 

(1)  With  respect  to  a  plan  described 
in  paragraph  (a)(1)  or  (2)  of  this  sec¬ 
tion  the  plan  year  used  to  determine  the 
base  year  amount  with  respect  to  such 
plan;  and 

(2)  With  respect  to  a  plan  described 
in  paragraph  (a)(3)  of  this  section  the 
last  plan  year  the  plan  operated  under 
§  201.35. 

(c)  Rules  with  respect  to  computation 
of  allowable  amount — (1)  Deferred  pay¬ 
ments — <i)  Items  deferred  from  an 
earlier  plan  year.  For  purposes  of  com¬ 
puting  the  allowable  amount  of  any  item 
of  incentive  compensation  granted  with 
respect  to  any  plan  year,  an  item  of  in¬ 
centive  compensation  paid  to  the  em¬ 
ployees  in  a  plan  unit  during  any  plan 
year  which  was  granted  to  any  such  em¬ 
ployees  with  respect  to  an  earlier  plan 
year  shall  not  be  considered  as  an  item 
of  incentive  compensation  for  such  em¬ 
ployees  for  the  plan  year  during  which 
such  item  is  paid. 

(ii)  Items  deferred  to  a  later  plan  year. 
For  purposes  of  computing  the  al¬ 
lowable  amount  of  any  item  of  incentive 
compensation  granted  with  respect  to 
any  plan  year,  an  item  of  incentive  com¬ 
pensation  granted  to  the  employees  in  a 
plan  unit  with  respect  to  any  plan  year 
which  is  deferred  to  a  later  plan  year 
shall  be  considered  as  an  item  of  incen¬ 
tive  compensation  with  respect  to  such 
employees  for  the  plan  year  during  which 
such  item  is  granted. 
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(iii)  Granted  with  respect  to  a  plan 
year.  For  purposes  of  this  section,  an  item 
is  granted  with  respect  to  the  plan  year 
for  which  the  amount  generated  under 
the  plan  is  computed  whether  or  not  such 
amount  is  paid  during  that  year. 

(2)  Amounts  in  excess  of  allowable 
amount — (i)  Treatment.  If  the  amount 
of  any  item  of  incentive  compensation 
granted  pursuant  to  a  plan  described  in 
paragraph  (a)  of  this  section  to  which 
paragraph  (b)  (1)  (ii)  of  this  section  does 
not  apply  is  in  excess  of  the  allowable 
amount  of  such  item  with  respect  to  any 
plan  year  determined  pursuant  to  the 
rules  contained  in  paragraph  (b)  of  this 
section,  such  excess  shall  be  deemed  to 
be  an  increase  in  wages  and  salaries  with 
respect  to  the  appropriate  employee 
units  of  the  employees  participating  in 
the  plan  unit  in  the  amount  determined 
pursuant  to  the  rules  contained  in  sub¬ 
division  (ii)  of  this  subparagraph  during 
the  control  year  with  respect  to  each 
such  appropriate  employee  unit  when 
paid  to  such  employees  in  such  appro¬ 
priate  employee  units  (or  if  not  paid, 
such  control  year  such  amount  would 
have  been  paid  had  such  amount  been 
paid) . 

(ii)  Apportionment  to  appropriate  em¬ 
ployee  units.  The  amount  of  the  increase 
in  wages  and  salaries  described  in  sub¬ 
division  (i)  of  this  subparagraph  shall 
be  apportioned  to  the  appropriate  em¬ 
ployee  units  of  the  employees  participat¬ 
ing  in  the  plan  unit.  The  amount  of  such 
increase  which  shall  be  apportioned  to 
an  appropriate  employee  unit  shall  be 
determined  when  the  amount  in  excess 
is  paid  (or  if  not  paid,  when  such  amount 
would  have  been  paid  had  such  amount 
been  paid)  as  follows:  the  number  of 
employees  in  an  appropriate  employee 
unit  who  are  participating  in  such  a  plan 
unit  multiplied  by  a  fraction,  the  nu¬ 
merator  of  which  is  the  amount  of  the 
excess  and  the  denominator  of  which  Is 
the  number  of  employees  in  the  plan 
unit. 

(iii)  Treatment  of  amounts  appor¬ 
tioned.  The  amount  of  any  increase  in 
wages  and  salaries  apportioned  to  the 
appropriate  employee  units  of  the  em¬ 
ployees  in  any  plan  unit  as  described  in 
subdivision  (ii)  of  this  subparagraph 
shall  be  considered  as  an  increase  In 
wages  and  salaries  during  the  control 
year  with  respect  to  each  such  appropri¬ 
ate  employee  unit  when  paid  to  such  em¬ 
ployees  in  such  appropriate  employee 
units  (or  if  not  paid,  such  control  year 
such  amount  would  have  been  paid  had 
such  amount  been  paid).  Such  amount 
shall  also  be  considered  as  a  pay  adjust¬ 
ment  for  purposes  of  the  prenotification 
and  reporting  requirements  of  Part  202 
of  this  chapter  with  respect  to  each  such 
appropriate  employee  unit  when  such 
amount  is  considered  as  wages  and  sal¬ 
aries. 

(iv)  Rule  with  respect  to  amount  ap¬ 
portioned  to  appropriate  employee  units. 
Any  amount  in  excess  of  an  allowable 
amount  as  described  in  this  subpara¬ 
graph  and  apportioned  pursuant  to  the 
rules  contained  in  subdivision  (ii)  of 
this  subparagraph  shall  not  be  allowed 


to  increase  the  maximum  permissible 
annual  aggregate  wage  and  salary  in¬ 
crease  with  respect  to  any  such  appro¬ 
priate  employee  unit,  but  shall  reduce  the 
maximum  permissible  aggregate  wages 
and  salaries  payable  to  an  appropriate 
employee  unit  by  such  amount  for  the 
control  year  such  amount  is  paid  (or  if 
not  paid,  the  control  year  such  amount 
would  have  been  paid  had  such  amount 
been  paid). 

(v)  Rule  with  respect  to  phantom 
stock  awards.  For  purposes  of  determin¬ 
ing  the  amount  of  any  excess  with  re¬ 
spect  to  phantom  stock  awards,  each 
phantom  dividend  or  share  unit  shall 
be  deemed  to  be  an  actual  share  of  stock 
not  subject  to  any  restriction. 

(3)  Valuation  of  items  of  incentive 
compensation.  The  amount  of  an  award 
shall  be  determined  as  follows — 

(i)  For  phantom  stock  awards:  In 
dividend  or  share  units; 

(ii)  For  performance  share  awards: 
Subject  to  prior  approval  pursuant  to 
§  201.78,  in  dollars  in  an  amount  equal 
the  present  fair  market  value  of  the  stock 
to  be  awarded  assuming  attainment  of  at 
least  75  percent  of  the  performance  goal 
(or  such  other  percentage  or  amount  as 
established  by  the  Pay  Board)  allocated 
over  the  performance  period  under  the 
plan: 

(iii)  For  bonuses  awarded  in  stock:  In 
dollars  in  an  amount  equal  to  the  fair 
market  value  of  such  stock  at  the  time 
of  the  award  regardless  of  any  condi¬ 
tions  or  restrictions,  less  the  amount  (if 
any)  paid  for  such  stock  by  the  em¬ 
ployee: 

(iv)  For  bonuses  awarded  in  property 
other  than  stock:  In  dollars  in  an 
amount  equal  to  the  fair  market  value 
of  such  property  at  the  time  of  the 
award,  regardless  of  any  conditions  or 
restrictions,  less  the  amount  (if  any) 
paid  for  such  property  by  the  employee: 

(v)  For  employer  contributions  in 
money  such  as  contributions  to  stock 
bonus  plans  and  stock  purchase  plans 
or  to  profit-sharing  plans.  In  dollars  in 
an  amount  equal  to  the  employer’s  con¬ 
tribution,  regardless  of  any  deferral  in 
time  of  the  employee’s  rights  under 
such  a  plan  or  any  other  condition  or 
restriction; 

(vi)  For  employer  contributions  in 
property  other  than  money  (including 
the  right  to  purchase  property,  such 
as  stock,  at  less  than  the  fair  market 
value) ,  to  plans  described  in  subdivision 
(v)  of  this  subparagraph:  In  dollars  in 
an  amount  equal  to  the  fair  market  value 
of  such  property  (less  the  amount  of  any 
employee  contributions,  if  any),  regard¬ 
less  of  any  conditions  or  limitations,  any 
deferral  in  time  of  the  employee’s  rights 
under  the  plan,  or  any  other  condition 
or  restriction. 

(d)  Rules  with  respect  to  certain 
plans.  (1)  Any  plan  described  in  para¬ 
graph  (a)(1)  of  this  section  which  fails 
to  meet  the  condition  of  having  made 
the  payment  or  award  required  under 
such  paragraph  shall  be  considered  as  a 
new  plan  subject  to  the  provisions  of 
§  201.78(c)  and  paragraphs  (a)  through 
(c)  of  this  section  (but  not  Including 


the  condition  contained  in  subdivision 

(i)  of  paragraph  (a)  (1)  of  this  section). 

(2)  Any  plan  described  in  paragraph 
(a)(1)  of  this  section  which  meets  the 
definition  of  $  201.72  (f)  or  (g)  and  op¬ 
erates  under  S  201.35  shall  not  operate 
under  such  paragraph  (a)(1). 

(3)  Any  plan  described  in  subpara¬ 
graph  (2)  of  this  paragraph  which  no 
longer  operates  under  §  201.35  shall  be 
considered  as  an  expired  incentive  com¬ 
pensation  plan  within  the  meaning  of 
§  201.78(d)  and  shall  operate  under  the 
applicable  provisions  of  this  subpart. 

§  201.75  Incentive  compensation  prac¬ 
tices  (other  than  stock  options) . 

(a)  In  general — (1)  Practices  in  effect 
on  November  13,  1971.  Subject  to  the 
provisions  of  this  section,  an  employer 
having  a  practice  (other  than  a  plan 
described  in  §  201.74(a))  with  respect  to 
items  of  incentive  compensation  (but  not 
including  any  plan,  part  thereof,  or 
practice  with  respect  to  stock  options) 
in  effect  on  November  13,  1971,  may  con¬ 
tinue  to  administer  such  a  practice  pro¬ 
viding  the  following  conditions  are 
met — 

(1)  There  has  been  a  payment  prior 
to  November  14,  1971,  under  the  practice 
as  a  matter  of  custom  or  habit  with  re¬ 
spect  to  two  of  the  last  3  practice  years 
ending  prior  to  November  14,  1971  (or  if 
the  practice  has  been  in  existence  less 
than  2  practice  years  ending  prior  to 
November  14,  1971,  then  with  respect  to 
1  practice  year  ending  prior  to  such 
date) ; 

(ii)  Administration  of  the  practice  is 
clearly  in  accordance  with  demonstrated 
past  custom  or  habit  (other  than  those 
customs  or  habits  as  may  be  restricted 
by  this  section) ;  and 

(iii)  Administration  of  the  practice  is 
in  the  customary  manner  without  any 
deviation  from  such  manner  for  pur¬ 
poses  of  circumventing  the  intent  of  the 
wage  and  salary  stabilization  program. 

For  purposes  of  subdivisions  (ii)  and 
(iii)  of  this  subparagraph  where  the  ag¬ 
gregate  maximum  amount  of  incentive 
compensation  under  a  practice  is  deter¬ 
mined  according  to  a  definite  method  or 
clear  formula,  such  method  or  formula 
shall  continue  to  apply.  Where  the  ag¬ 
gregate  maximum  amount  of  incentive 
compensation  under  a  practice  is  not  so 
determined  the  following  formula  shall 
be  deemed  to  apply  with  respect  to  such 
a  practice:  The  base  year  amount  with 
respect  to  such  practice  divided  by  prof¬ 
its  of  the  employer  prior  to  Federal  taxes 
with  respect  to  such  base  year.  The 
formula  so  deemed  to  apply  shall  con¬ 
tinue  to  apply  for  purposes  of  computing 
the  aggregate  amount  of  incentive 
compensation. 

(2)  Practices  established  on  or  after 
November  14,  1971.  An  employer  having 
an  incentive  compensation  practice  (but 
not  including  any  plan,  part  thereof,  or 
practice  with  respect  to  stock  options) 

prp  tn  Ka/I  i  ri 

(i)  Section  201.78(c)  (with  respect  to 
adoption  of  new  practices)  and  ap¬ 
proved  by  the  Pay  Board  pursuant  to 
§  201.78,  or 
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(ii)  Section  201.79(a)  (with  respect 
to  practices  of  new  organizations)  and 
reported  to  the  Pay  Board  pursuant  to 
§  201.79, 

shall  administer  such  a  practice  subject 
to  the  provisions  of  paragraphs  (a) 
through  (c)  of  this  section  (but  not  in¬ 
cluding  the  condition  contained  in  sub¬ 
division  (i)  of  paragraph  (a)(1)  of  this 
section) . 

(3)  Certain  other  practices.  An  em¬ 
ployer  having  an  incentive  compensa¬ 
tion  practice  (but  not  including  any 
plan,  part  thereof,  or  practice  with  re¬ 
spect  to  stock  options)  described  in 
§  201.78(d)  (with  respect  to  certain  ex¬ 
piring  practices)  shall  administer  such 
a  practice  subject  to  the  provisions  of 
paragraphs  (a)  through  (c)  of  this  sec¬ 
tion  (but  not  including  the  condition 
contained  in  subdivision  (i)  of  para¬ 
graph  (a)  (1)  of  this  section) . 

(b)  Computation  of  allowable 
amount — (1)  First  practice  year — (i) 
Practices  described  in  paragraph  (c)(1) 
of  this  section.  The  allowable  amount  of 
any  item  of  incentive  compensation 
granted  to  the  employees  in  a  practice 
unit  under  a  practice  described  in  para¬ 
graph  (a)(1)  of  this  section  with  re¬ 
spect  to  the  first  practice  year  for  which 
payment  is  made  on  or  after  Novem¬ 
ber  14,  1971,  shall  not  exceed  an  amount 
determined  as  follows:  the  base  year 
amount  plus  such  base  year  amount 
multiplied  by  the  standard  established 
in  §  201.10(a). 

(ii)  Practices  described  in  paragraph 

(a)(2)  of  this  section.  The  allowable 
amount  of  any  item  of  incentive  com¬ 
pensation  granted  to  the  employees  in 
a  practice  unit  under  a  new  or  revised 
practice  described  in  subdivision  (i)  or 
(ii)  of  paragraph  (a)  (2)  of  this  section 
with  respect  to  the  practice  year  con¬ 
sisting  of  the  first  consecutive  12-month 
period  under  which  the  practice  operates 
shall  not  exceed  the  base  year  amount. 

(2)  Certain  practice  years  with  re¬ 
spect  to  practices  operating  under  §  201.- 
35.  The  allowable  amount  of  any  item 
of  incentive  compensation  granted  to  the 
employees  in  a  practice  unit  under  a 
practice  which  operates  under  §  201.35 
shall  not  exceed  the  amount  granted  with 
respect  to  such  practice  as  allowed  under 
§  201.35  with  respect  to  any  practice  year 
the  practice  operated  under  that  section. 

(3)  Subsequent  practice  years.  The  al¬ 
lowable  amount  of  any  item  of  incentive 
compensation  granted  to  the  employees 
in  a  practice  unit  with  respect  to  a  prac¬ 
tice  described  in  any  one  of  subpara¬ 
graphs  (1)  through  (3)  of  paragraph  (a) 
of  this  section  with  respect  to  any  prac¬ 
tice  year  other  than  a  practice  year  de¬ 
scribed  in  subparagraph  (1)  or  (2)  of 
this  paragraph  shall  not  exceed  an 
amount  equal  to  the  product  of : 

(i)  The  allowable  amount  described  in 
paragraph  (b)  of  this  section  with  re¬ 
spect  to  such  practice  plus  such  amount 
multiplied  by  the  standard  established  in 
§  201.10(a);  and 

(ii)  The  adjustment  factor  described 
in  subparagraph  (5)  of  this  paragraph. 
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For  purposes  of  subdivision  (i)  of  this 
subparagraph  the  allowable  amount  with 
respect  to  any  practice  described  in  para¬ 
graph  (a)(3)  of  this  section  shall  be  such 
amount  which  was  granted  with  respect 
to  the  last  practice  year  such  practice 
operated  under  §  201.35. 

(4)  Definition.  For  purposes  of  this 
paragraph  the  term  “base  year  amount” 
means — 

(i)  In  the  case  of  a  practice  described 
in  paragraph  (a)(1)  of  this  section,  the 
amount  (in  dollars,  or  where  applicable, 
in  dividend  or  share  units)  of  an  item 
of  incentive  compensation  granted  to  the 
employees  in  a  practice  unit  with  respect 
to  one  of  the  last  3  practice  years  ending 
prior  to  November  14,  1971,  for  which 
there  has  been  a  payment  under  the 
practice  prior  to  November  14,  1971 ; 

(ii)  In  the  case  of  a  practice  described 
in  paragraph  (a)  (2)  (i)  of  this  section, 
the  amount  (in  dollars,  or  where  appli¬ 
cable,  In  dividend  or  share  units)  of  an 
item  of  incentive  compensation  estab¬ 
lished  by  the  Pay  Board  as  the  amount 
allowed  to  be  granted  with  respect  to  the 
first  consecutive  12-month  period  under 
which  the  practice  operates;  and 

(iii)  In  the  case  of  a  practice  de¬ 
scribed  in  paragraph  (a)  (2)  (ii)  of  this 
section,  the  amount  (in  dollars,  or  where 
applicable,  in  dividend  or  share  units)  of 
an  item  of  incentive  compensation 
granted  under  the  practice  with  respect 
to  the  first  consecutive  12-month  period 
under  which  the  practice  operates,  pro¬ 
vided  such  amount  is  not  unreasonably 
inconsistent  with  the  intent  and  purpose 
of  the  wage  and  salary  stabilization 
program  or  the  policies  of  the  Pay  Board. 

(5)  Adjustment  for  change  in  size  of 
practice  unit — (i)  Method.  The  adjust¬ 
ment  factor  indicated  in  subparagraph 
(3)  of  this  paragraph  with  respect  to  the 
change  in  the  size  of  any  practice  unit 
shall  be  a  fraction,  the  numerator  of 
which  is  the  sum  of  the  base  unit  sal¬ 
ary  plus  base  unit  salary  additions,  less 
base  unit  salary  deletions,  and  the  de¬ 
nominator  of  which  is  the  base  unit 
salary. 

(ii)  Definitions.  For  purposes  of  subdi¬ 
vision  (i)  of  this  subparagraph  the 
term — 

(a)  “Base  unit  salary”  means  the  ag¬ 
gregate  of  the  base  salaries  of  all  em¬ 
ployees  in  the  practice  unit  on  the  last 
day  of  the  base  year  with  respect  to  the 
practice  at  the  annual  salary  rate  in  ef¬ 
fect  with  respect  to  each  employee  on 
such  day; 

(b)  “Base  unit  salary  additions” 
means  the  aggregate  of  the  base  salaries 
of  all  employees  in  the  practice  unit 
(except  those  employees  added  to  such 
unit  solely  on  account  of  a  merger  or 
other  type  of  acquisition  occurring  on  or 
after  November  14,  1971)  on  the  last 
day  of  the  practice  year  for  which  the 
adjustment  is  being  made  who  were  not 
in  the  practice  unit  on  the  last  day  of 
the  base  year  with  respect  to  the  prac¬ 
tice  at  the  annual  salary  rate  in  effect 
with  respect  to  each  employee  on  the 
last  day  of  the  practice  year  for  which 
the  adjustment  is  being  made; 
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(c)  “Base  unit  salary  deletions” 
means  the  aggregate  of  the  base  salaries 
of  all  individuals  who  were  in  the  practice 
unit  on  the  last  day  of  base  year  with 
respect  to  the  practice  but  not  in  the 
practice  unit  on  the  last  day  of  the  prac¬ 
tice  year  for  which  the  adjustment  is 
being  made  at  the  annual  salary  rate  in 
effect  with  respect  to  each  such  individ¬ 
ual  on  the  last  day  of  the  base  year;  and 

(d)  “Base  year”  means — 

(1)  With  respect  to  a  practice  de¬ 
scribed  in  paragraph  (a)  (1)  or  (2)  of 
this  section  the  practice  year  used  to 
determined  the  base  year  amount  with 
respect  to  such  practice;  and 

(2)  With  respect  to  a  practice 
described  in  paragraph  (a)(3)  of  this 
section  the  last  practice  year  the  prac¬ 
tice  operated  under  §  201.35. 

(c)  Rules  with  respect  to  computation 
of  allowable  amount — (1)  Deferred  pay¬ 
ments — (i)  Items  deferred  from  an  ear¬ 
lier  practice  year.  For  purposes  of  com¬ 
puting  the  allowable  amount  of  any 
item  of  incentive  compensation  granted 
with  respect  to  any  practice  year,  an 
item  of  incentive  compensation  paid  to 
the  employees  in  a  practice  unit  during 
any  practice  year  which  was  granted  to 
any  such  employees  with  respect  to  an 
earlier  practice  year  shall  not  be  con¬ 
sidered  as  an  item  of  incentive  compen¬ 
sation  for  such  employees  with  respect 
to  the  practice  year  during  which  such 
item  is  paid. 

(ii)  Items  deferred  to  a  later  practice 
year.  For  purposes  of  computing  the  al¬ 
lowable  amount  of  any  item  of  incentive 
compensation  granted  with  respect  to 
any  practice  year,  an  item  of  incentive 
compensation  granted  to  the  employees 
in  a  practice  unit  with  respect  to  any 
practice  year  which  is  deferred  to  a  later 
practice  year  shall  be  considered  as  an 
item  of  incentive  compensation  for  such 
employees  for  the  practice  year  during 
which  such  item  is  granted. 

(iii)  Granted  with  respect  to  a  prac¬ 
tice  year.  For  purposes  of  this  section, 
an  item  is  granted  with  respect  to  the 
practice  year  for  which  the  amount  gen¬ 
erated  under  the  practice  is  computed 
whether  or  not  such  amount  is  paid  dur¬ 
ing  such  year. 

(2)  Amounts  in  excess  of  allowable 
amount — (i)  Treatment.  If  the  amount 
of  any  item  of  incentive  compensation 
granted  pursuant  to  a  practice  described 
in  paragraph  (a)  of  this  section  to  which 
paragraph  (b)(1)  (ii)  of  this  section 
does  not  apply  is  in  excess  of  the  allow¬ 
able  amount  of  such  item  with  respect 
to  any  practice  year  determined  pur¬ 
suant  to  the  rules  contained  in  para¬ 
graph  (b)  of  this  section,  such  excess 
shall  be  deemed  to  be  an  increase  in 
wages  and  salaries  with  respect  to  the 
appropriate  employee  units  of  the  em¬ 
ployees  participating  in  the  practice  unit 
in  the  amount  determined  pursuant  to 
the  rules  contained  in  subdivision  (ii) 
of  this  subparagraph  during  the  con¬ 
trol  year  with  respect  to  each  such  ap¬ 
propriate  employee  unit  when  paid  to 
such  employees  in  such  appropriate  em¬ 
ployee  units  (or  if  not  paid,  such  con- 


FEDERAL  REGISTER,  VOL.  37,  NO.  227— THURSDAY,  NOVEMBER  23,  1972 


24984 


RULES  AND  REGULATIONS 


trol  year  such  amount  would  have  been 
paid  had  such  amount  been  paid). 

(ii)  Apportionment  to  appropriate 
employee  units.  The  amount  of  the  in¬ 
crease  in  wages  and  salaries  described 
in  subdivision  (i)  of  this  subparagraph 
shall  be  apportioned  to  the  appropriate 
employee  units  of  the  employees  partic¬ 
ipating  in  the  practice  unit.  The 
amount  of  such  increase  which  shall  be 
apportioned  to  an  appropriate  employee 
unit  shall  be  determined  when  the 
amount  in  excess  is  paid  (or  if  not  paid, 
when  such  amount  would  have  been 
paid  had  such  amount  been  paid)  as 
follows:  the  number  of  employees  in  an 
appropriate  employee  unit  who  are  par¬ 
ticipating  in  such  a  practice  unit  multi¬ 
plied  by  a  fraction,  the  numerator  of 
which  is  the  amount  of  the  excess  and 
the  denominator  of  which  is  the  number 
of  employees  in  the  practice  unit. 

(iii)  Treatement  of  amounts  appor¬ 
tioned.  The  amount  of  any  increase  in 
wages  and  salaries  apportioned  to  the 
appropriate  employee  units  of  the  em¬ 
ployees  in  any  practice  unit  as  described 
in  subdivision  (ii)  of  this  subparagraph 
shall  be  considered  as  an  increase  in 
wages  and  salaries  during  the  control 
year  with  respect  to  each  such  appropri¬ 
ate  employee  unit  when  paid  to  such 
employees  in  such  appropriate  employee 
units  (or  if  not  paid,  such  control  year 
such  amount  would  have  been  paid  had 
such  amount  been  paid).  Such  amount 
shall  also  be  considered  as  a  pay  adjust¬ 
ment  for  purposes  of  the  prenotification 
and  reporting  requirements  of  Part  202 
of  this  chapter  with  respect  to  each  such 
appropriate  employee  unit  when  such 
amount  is  considered  as  an  increase  in 
wages  and  salaries. 

(iv)  Rule  with  respect  to  amounts 
apportioned  to  appropriate  employee 
units.  Any  amount  in  excess  of  an  allow¬ 
able  amount  as  described  in  this  subpara¬ 
graph  and  apportioned  pursuant  to  the 
rules  contained  in  subdivision  (ii)  of  this 
subparagraph  shall  not  be  allowed  to 
increase  the  maximum  permissible  an¬ 
nual  aggregate  wage  and  salary  increase 
with  respect  to  any  such  appropriate 
employee  unit,  but  shall  reduce  the  max¬ 
imum  permissible  aggregate  wages  and 
salaries  payable  to  an  appropriate  em¬ 
ployee  unit  by  such  amount  for  the  con¬ 
trol  year  such  amount  is  paid  (or  if  not 
paid,  the  control  year  such  amount 
would  have  been  paid  had  such  amount 
been  paid). 

(v)  Rule  with  respect  to  phantom 
stock  awards.  For  purposes  of  determin¬ 
ing  the  amount  of  any  excess  with  re¬ 
spect  to  phantom  stock  awards,  each 
phantom  dividend  or  share  unit  shall  be 
deemed  to  be  an  actual  share  of  stock 
not  subject  to  any  restriction. 

(3)  Valuation  of  items  of  incentive 
compensation.  Items  of  incentive  com¬ 
pensation  shall  be  valued  according  to 
the  provisions  of  §  201.74(c)  (3) . 

(d)  Rules  with  respect  to  certain 
practices.  (1)  Any  practice  described  in 
paragraph  (a)(1)  of  this  section  which 
fails  to  meet  the  condition  of  having 
made  the  payment  or  award  required 
under  such  paragraph  shall  be  considered 


as  a  new  practice  subject  to  the  provi¬ 
sions  of  §  201.78(c)  and  paragraphs  (a) 
through  (c)  of  this  section  (but  not  in¬ 
cluding  the  condition  contained  in  sub¬ 
division  (i)  of  paragraph  (a)(1)  of  this 
section). 

(2)  Any  practice  described  in  para¬ 
graph  (a)(1)  of  this  section  which  meets 
the  definition  of  §  201.72  (f)  or  (g)  and 
operates  under  §  201.35  shall  not  operate 
under  such  paragraph  (a)(1). 

(3)  Any  practice  described  in  sub- 
paragraph  (2)  of  this  paragraph  which 
no  longer  operates  under  §  201.35  shall 
be  considered  as  an  expired  incentive 
compensation  practice  within  the  mean¬ 
ing  of  §  201.78(d)  and  shall  operate 
under  the  applicable  provisions  of  this 
subpart. 

§201.76  Stock  options. 

(a)  Certain  existing  stock  options. 
Stock  options  granted  to  the  employees 
in  a  plan  unit  in  writing  prior  to  the 
close  of  business  on  December  16,  1971, 
under  a  stock  option  plan  adopted  by  an 
employer  prior  to  November  14,  1971, 
and  in  effect  on  November  13,  1971,  may 
be  exercised.  The  grant  of  such  options 
shall  not  count  against  the  allowable 
number  of  shares  that  may  be  issued 
under  new  stock  options  granted  dur¬ 
ing  an  employer’s  fiscal  year  pursuant 
to  paragraph  (b)(1)  or  (c)  of  this 
section. 

(b)  Stock  options  not  deemed  to  be 
an  increase  in  wages  and  salaries — (1) 
Grant — (i)  Plan  requirements.  New 
stock  options  under  a  stock  option  plan 
adopted  by  an  employer  prior  to  No¬ 
vember  14,  1971,  and  in  effect  on  Novem¬ 
ber  13,  1971,  may  be  granted  to  the 
employees  in  a  plan  unit  under  such  a 
stock  option  plan  but  only  in  writing 
provided  that  such  plan — 

(a)  Is  approved  by  the  employer’s 
stockholders  within  12  months  of  its 
adoption; 

(b)  Stipulates  a  maximum  number 
of  shares  to  be  made  available  for  stock 
option  grants; 

(c)  Establishes  and  maintains  the 
option  price  of  shares  that  may  be  issued 
at  not  less  than  100  percent  of  the  fair 
market  value  of  such  shares  on  the  date 
of  grant  of  options  for  such  shares;  and 

(d)  Is  administered  in  accordance 
with  the  customary  manner. 

(ii)  Aggregate  share  limitation  with  re¬ 
spect  to  the  fiscal  year  beginning  prior  to 
November  14,  1972.  The  allowable  num¬ 
ber  of  shares  that  may  be  issued  under 
new  stock  options  granted  during  an  em¬ 
ployer’s  fiscal  year  which  began  prior  to 
November  14,  1972,  under  a  stock  option 
plan  described  in  subdivision  (i)  of  this 
subparagraph  which  meets  the  require¬ 
ments  of  subdivisions  (a)  through  (d)  of 
such  subdivision  shall  not  exceed  the 
number  of  shares  determined  as  follows : 
The  number  of  shares  (adjusted  to  reflect 
stock  splits  and  stock  dividends)  covered 
under  stock  options  granted  under  such 
plan  during  the  last  3  fiscal  years  of  the 
employer  ending  prior  to  November  14, 
1971,  divided  by  3;  provided,  however, 
if  the  plan  was  in  effect  on  November  13, 
1971,  for  at  least  1  fiscal  year  of  the  em¬ 
ployer  ending  prior  to  November  14, 1971, 


but  less  than  3  such  fiscal  years,  the  al¬ 
lowable  number  of  shares  that  may  be  is¬ 
sued  under  new  stock  options  granted 
during  an  employer’s  fiscal  year  which 
began  prior  to  November  14,  1972,  shall 
not  exceed  the  number  of  shares  (ad¬ 
justed  to  reflect  stock  splits  and  stock 
dividends)  covered  under  stock  options 
granted  during  the  existence  of  the  plan 
through  the  end  of  the  fiscal  year  ending 
before  November  14,  1971,  that  such  plan 
was  in  existence  divided  by  the  number 
of  such  fiscal  years; 

(iii)  Aggregate  share  limitation  with 
respect  to  fiscal  years  beginning  on  or 
after  November  14, 1972.  Except  for  fiscal 
years  of  an  employer  covered  by  para¬ 
graph  (c)  of  this  section,  the  allowable 
number  of  shares  that  may  be  issued 
under  new  stock  options  granted  during 
an  employer’s  fiscal  year  beginning  on  or 
after  November  14,  1972,  under  a  stock 
option  plan  which  meets  the  require¬ 
ments  of  (a)  through  ( d )  of  subdivision 

(i)  of  this  paragraph  shall  not  exceed 
the  number  of  shares  (adjusted  to  reflect 
stock  splits  and  stock  dividends)  deter¬ 
mined: 

(a)  By  dividing  the  total  number  of 
shares  covered  under  stock  options 
granted  under  such  plan  prior  to  the 
fiscal  year  of  the  employer  beginning  on 
or  after  November  14.  1972,  with  respect 
to  which  the  allowable  number  of  shares 
under  new  stock  options  is  determined, 
by  the  number  of  fiscal  years  during 
which  the  plan  operated  prior  to  the 
fiscal  year  for  which  the  allowable  num¬ 
ber  of  shares  to  be  issued  is  determined; 
and 

(b)  By  multiplying  the  number  deter¬ 
mined  in  (a)  of  this  subdivision  (iii)  by 
a  fraction,  the  numerator  of  which  is  the 
number  of  employees  in  the  plan  unit  on 
the  first  day  of  the  fiscal  year  with  re¬ 
spect  to  which  the  allowable  number  of 
shares  is  determined  and  the  denomina¬ 
tor  of  which  is  the  average  number  of 
employees  in  the  plan  unit  during  the 
fiscal  years  the  plan  operated  prior  to 
the  fiscal  year  for  which  the  allowable 
number  of  shares  is  determined. 

For  purposes  of  computing  the  average 
number  of  employees  in  the  plan  unit 
under  (b)  of  this  subdivision  the  plan 
unit  shall  be  deemed  to  consist  of  all 
employees  at  the  end  of  each  fiscal  year 
of  the  employer  during  which  the  plan 
operates  who  held  options  granted  under 
such  plan  or  who  exercised  options  which 
had  been  granted  under  such  plan. 

(2)  Exercise.  New  stock  options  cover¬ 
ing  shares  within  the  applicable  aggre¬ 
gate  share  limitations  of  this  paragraph 
and  paragraph  (c)  of  this  section  under 
a  stock  option  plan  which  meets  the  re¬ 
quirements  of  (a)  through  (d)  of  sub¬ 
division  (i)  of  subparagraph  (1)  of  this 
paragraph  may  be  exercised  by  the  em¬ 
ployees  in  a  plan  unit  under  such  a  stock 
option  plan. 

(3)  Excess.  Options  for  shares  in  ex¬ 
cess  of  the  aggregate  share  limitation 
with  respect  to  new  stock  options 
granted  during  an  employer’s  fiscal  year 
determined  according  to  the  rules  con¬ 
tained  in  subparagraph  (1)  of  this  para¬ 
graph  (or  where  applicable  under  para- 
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graph  (c)  of  this  section)  under  a  stock 
option  plan  which  meets  the  require¬ 
ments  of  (a)  through  (d)  of  subdivision 

(i)  of  subparagraph  (1)  of  this  para¬ 
graph  shall  not  be  granted  without  the 
prior  approval  of  the  Pay  Board  pur¬ 
suant  to  §  201.78  and  options  granted 
without  such  approval  shall  not  be  ex¬ 
ercised  unless  prior  approval  has  been 
obtained. 

(c)  Rules  for  determining  aggregate 
share  limitation  with  respect  to  certain 
existing  and  new  plans — (1)  Certain 
plans  in  effect  on  November  13,  1971. 
For  purposes  of  determining  the  allow¬ 
able  number  of  shares  that  may  be  issued 
under  new  stock  options  granted  during 
an  employer’s  fiscal  year  under  a  stock 
option  plan  described  in  paragraph 
(b)(1)  (i)  of  this  section  if  any  plan 
was — 

(i)  In  effect  on  November  13, 1971,  and 
no  stock  options  were  granted  during 
the  life  of  the  plan  prior  to  the  em¬ 
ployer’s  fiscal  year  beginning  on  or  after 
November  14,  1972,  the  allowable  num¬ 
ber  of  shares  that  may  be  issued  under 
new  stock  options  granted  during  an  em¬ 
ployer’s  fiscal  year  beginning  on  or  after 
November  14,  1972,  shall  not  exceed  25 
percent  of  the  number  of  shares  (ad¬ 
justed  to  reflect  stock  splits  and  stock 
dividends)  authorized  for  stock  options 
at  the  time  the  plan  was  adopted,  or, 
if  amended  to  increase  share  authoriza¬ 
tion,  at  the  time  last  amended.  After  such 
fiscal  year,  the  aggregate  share  limita¬ 
tion  provided  in  subdivision  (iii)  of  para¬ 
graph  (b)(1)  of  this  section  shall  apply. 

(ii)  In  effect  on  November  13,  1971, 
for  less  than  a  full  fiscal  year  of  the  em¬ 
ployer,  (a)  the  allowable  number  of 
shares  that  may  be  issued  under  new 
stock  options  granted  during  an  em¬ 
ployer’s  fiscal  year  beginning  prior  to 
November  14,  1972,  shall  not  exceed  the 
greater  of  the  number  of  shares  (ad¬ 
justed  to  reflect  stock  splits  and  stock 
dividends)  subject  to  options  actually 
granted  prior  to  November  14,  1971,  dur¬ 
ing  such  period  of  less  than  a  full  fiscal 
year,  or  25  percent  of  the  number  of 
shares  authorized  for  stock  options  dur¬ 
ing  the  life  of  the  plan,  and  (b)  the  al¬ 
lowable  number  of  shares  (adjusted  to 
reflect  stock  splits  and  stock  dividends) 
that  may  be  issued  under  new  stock  op¬ 
tions  pursuant  to  such  plan  during  an 
employer’s  fiscal  year  beginning  on  or 
after  November  14,  1972,  shall  be  deter¬ 
mined  pursuant  to  the  provisions  of  sub¬ 
division  (i)  of  this  subparagraph  or  sub¬ 
division  (iii)  of  paragraph  (b)  (1)  of  this 
section,  whichever  is  applicable. 

(iii)  In  effect  on  November  13,  1971, 
for  three  or  more  fiscal  years  of  the  em¬ 
ployer  ending  prior  to  November  14, 1971, 
and  no  stock  options  were  granted  during 
the  3  fiscal  years  ending  before  such  date, 
(a)  the  allowable  number  of  shares  that 
may  be  issued  under  new  stock  options 
granted  during  an  employer’s  fiscal  year 
beginning  prior  to  November  14,  1972, 
shall  not  exceed  25  percent  of  the  num¬ 
ber  of  shares  (adjusted  to  reflect  stock 
splits  and  stock  dividends)  authorized  for 
stock  options  but  not  granted  during  the 
life  of  the  plan;  and  (b)  the  allowable 
number  of  shares  that  may  be  issued  un- 
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der  new  stock  options  pursuant  to  such 
plan  during  an  employer’s  fiscal  year 
beginning  on  or  after  November  14,  1972, 
shall  be  determined  pursuant  to  the  pro¬ 
visions  of  subdivision  (i)  of  this  sub- 
paragraph  or  subdivision  (iii)  of  para¬ 
graph  (b)(1)  of  this  section,  whichever  is 
applicable. 

(2)  Plans  approved  pursuant  to  §  201.- 

78.  The  allowable  number  of  shares  that 
may  be  issued  under  new  stock  options 
granted  under  a  stock  option  plan  which 
is  approved  pursuant  to  §  201.78  and 
which  meets  the  requirements  of  (a) 
through  (d)  of  subdivision  (i)  of  para¬ 
graph  (b)(1)  of  this  section  shall  be: 
(i)  For  the  first  fiscal  year  grants  are 
made  pursuant  to  such  plan  approval, 
the  number  of  shares  established  by  the 
Pay  Board  as  the  allowable  number  of 
shares  applicable  to  the  approved  stock 
option  plan;  and  (ii)  for  each  fiscal  year 
thereafter  the  number  of  shares  deter¬ 
mined  pursuant  to  subdivision  (iii)  of 
paragraph  (b)(1)  of  this  section. 

(3)  Plans  reported  pursuant  to  §  201.- 

79.  The  allowable  number  of  shares  that 
may  be  issued  under  new  stock  options 
granted  under  a  stock  option  plan  which 
was  reported  to  the  Pay  Board  pursuant 
to  §  201.79  and  which  meets  the  require¬ 
ments  of  (a)  through  (d)  of  paragraph 
(b)(1)  (i)  of  this  section  shall  be:  (i) 
For  the  first  fiscal  year  grants  are  made 
with  respect  to  the  reported  plan,  the 
number  of  shares  reported  as  to  be 
covered  by  grants  during  such  fiscal  year, 
provided  such  grants  are  not  for  the  pur¬ 
pose  of  circumventing  the  intent  of  the 
wage  and  salary  stabilization  program 
and  are  not  unreasonably  inconsistent 
with  the  intent  and  purpose  of  the  wage 
and  salary  stabilization  program  or  the 
policies  of  the  Pay  Board;  and  (ii)  for 
each  fiscal  year  thereafter  the  number  of 
shares  determined  pursuant  to  subdivi¬ 
sion  (iii)  of  paragraph  (b)(1)  of  this 
section. 

(4)  Plans  described  in  §  201.78(d) .  The 
allowable  number  of  shares  that  may  be 
issued  under  new  stock  options  granted 
under  a  stock  option  plan  which  is  de¬ 
scribed  in  §  201.78(d)  and  which  meets 
the  requirements  of  (a)  through  (d)  of 
paragraph  (b)(1)  (i)  of  this  section  shall 
be:  (i)  For  any  fiscal  year  the  plan  oper¬ 
ates  under  §  201.35,  the  number  of  shares 
allowed  to  be  covered  by  grants  under 
§  201.35;  and  (ii)  for  each  fiscal  year 
thereafter  the  number  of  shares  deter¬ 
mined  pursuant  to  subdivision  (iii)  of 
paragraph  (b)  (1)  of  this  section. 

(d)  Special  rules.  (1)  For  purposes  of 
determining  the  allowable  number  of 
shares  to  be  issued  under  new  stock  op¬ 
tions  during  an  employer’s  fiscal  year 
pursuant  to  paragraphs  (b)  or  (c)  of  this 
section  the  term  “fiscal  year”  means  the 
12  month  period  constituting  the  em¬ 
ployer’s  fiscal  year.  Parts  of  such  a  fiscal 
year  shall  be  measured  in  months,  such 
months  constituting  twelfths  of  a  fiscal 
year.  Parts  of  such  a  month  shall  be 
counted  as  a  full  month. 

(2)  For  purposes  of  this  paragraph 
the  term  “new  stock  option”  shall  in¬ 
clude — (i)  an  option  not  previously 
granted  with  respect  to  shares  covered 
under  a  stock  option  plan  regardless  of 
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whether  the  shares  covered  under  such 
new  option  were  previously  covered  un¬ 
der  another  stock  option,  and  (ii)  an  op¬ 
tion  previously  granted  where  the  exer¬ 
cise  period  with  respect  to  such  option  is 
modified. 

(e)  Stock  options  deemed  to  be  an  in¬ 
crease  in  wages  and  salaries — (1)  Grant. 
Except  for  stock  options  granted  pursu¬ 
ant  to  the  provisions  of  paragraph  (a) 
of  this  section,  the  grant  of  any  stock 
option  under  a  stock  option  plan 
(whether  or  not  such  plan  operated  un¬ 
der  §  201.35)  failing  to  meet  the  require¬ 
ments  of  (a)  through  (d)  of  paragraph 
(b)(1)  (i)  of  this  section  where  such 
plan — 

(1)  Was  adopted  prior  to  November  14, 
1971,  and  was  in  effect  on  November  13, 
1971,  or 

(ii)  Was  adopted  on  or  after  Novem¬ 
ber  14,  1971,  and  was  approved  by  the 
Pay  Board, 

shall  be  deemed  to  be  an  increase  in 
wages  and  salaries  with  respect  to  the 
appropriate  employee  units  of  the  em¬ 
ployees  participating  in  the  plan  unit. 
Except  as  provided  in  §  201.78(a)  (with 
respect  to  replacement  of  stock  option 
plans  under  which  options  covering  all 
of  the  authorized  shares  have  been 
granted),  options  under  stock  option 
plans  adopted  on  or  after  November  14, 
1971,  shall  not  be  granted  until  such 
plan  is  approved  by  the  Pay  Board  pur¬ 
suant  to  §  201.78. 

(2)  Exercise.  Except  for  stock  options 
granted  pursuant  to  the  provisions  of 
paragraph  (a)  of  this  section,  the  exer¬ 
cise  of  any  stock  option  granted  under 
a  stock  option  plan  (whether  or  not  such 
plan  operates  under  §  201.35)  failing  to 
meet  the  requirements  of  (a)  through 
(d)  or  paragraph  (b)(1)  (i)  of  this  sec¬ 
tion  where  such  plan — 

(i)  Was  adopted  prior  to  Novem¬ 
ber  14,  1971,  and  was  in  effect  on  No¬ 
vember  13,  1971,  or 

(ii)  Was  adopted  on  or  after  Novem¬ 
ber  14,  1971,  and  was  approved  by  the 
Pay  Board, 

shall  be  deemed  to  be  an  increase  in 
wages  and  salaries  with  respect  to  the 
appropriate  employee  units  of  the  em¬ 
ployees  participating  in  the  plan  unit. 
Except  as  provided  in  §  201.78(a)  (with 
respect  to  replacement  of  stock  option 
plans  under  which  options  covering  all 
of  the  authorized  shares  have  been 
granted),  options  under  stock  option 
plans  adopted  on  or  after  November  14, 
1971,  shall  not  be  granted  or  exercised 
until  such  plan  is  approved  by  the  Pay 
Board  pursuant  to  §  201.78. 

(3)  Apportionment  to  appropriate  em¬ 
ployee  units.  An  increase  in  wages  and 
salaries  described  in  subparagraph  (1) 
or  (2)  of  this  paragraph  shall  be  appor¬ 
tioned  to  the  appropriate  employee  units 
of  the  employees  participating  in  the 
plan  unit.  The  amount  of  such  increase 
which  shall  be  apportioned  to  such  an  ap¬ 
propriate  employee  unit  shall  be  deter¬ 
mined  in  the  case  of  a  grant  described  in 
subparagraph  (1)  of  this  paragraph 
when  the  option  is  granted  and  in  the 
case  of  an  exercise  described  in  sub- 
paragraph  (2)  of  this  paragraph  when 
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the  option  is  exercised  as  follows:  the 
number  of  employees  in  an  appropriate 
employee  unit  who  are  participating  in 
the  plan  unit  multiplied  by  a  fraction, 
the  numerator  of  which  is  the  amount 
of  such  increase  in  wages  and  salaries 
and  the  denominator  of  which  is  the 
number  of  employees  in  the  plan  unit. 

<4>  Treatment  of  amounts  appor¬ 
tioned.  The  amount  of  any  increase  in 
wages  and  salaries  apportioned  to  the 
appropriate  employee  units  of  the  em¬ 
ployees  in  any  plan  unit  as  described  in 
subparagraph  (3)  of  this  paragraph  shall 
be  considered  as  an  increase  in  wages 
and  salaries  during  the  control  year  with 
respect  to  each  such  appropriate  em¬ 
ployee  unit  the  option  is  granted,  in  the 
case  of  the  grant  of  an  option,  and  dur¬ 
ing  the  control  year  with  respect  to  each 
such  appropriate  employee  unit  the 
option  is  exercised,  in  the  case  of  the 
exercise  of  an  option.  Such  amount  shall 
also  be  considered  as  a  pay  adjustment 
for  purposes  of  the  prenotification  and 
reporting  requirements  of  Part  202  of 
this  chapter  with  respect  to  each  such 
appropriate  employee  unit  when  such 
amount  is  considered  as  an  increase  in 
wages  and  salaries. 

(5)  Rule  with  respect  to  amounts  ap¬ 
portioned  to  appropriate  employee  units. 
Any  amount  of  increase  in  wages  and  sal¬ 
aries  determined  pursuant  to  this  para¬ 
graph  and  apportioned  pursuant  to  the 
rules  contained  in  subparagraph  (3)  of 
this  section  shall  not  be  allowed  to  in¬ 
crease  the  maximum  permissible  an¬ 
nual  aggregate  wage  and  salary  in¬ 
crease  with  respect  to  an  appropriate 
employee  unit,  but  shall  reduce  the  maxi¬ 
mum  permissible  wages  and  salaries  pay¬ 
able  to  an  appropriate  employee  unit 
by  the  amount  apportioned  to  such  unit 
for  the  control  year  to  wrhich  such  in¬ 
crease  in  wages  and  salaries  is  appor¬ 
tioned. 

(f)  Valuation  of  stock  options.  For 
purposes  of  paragraph  (e)  of  this  section 
the  value  of  a  stock  option — 

(1)  When  granted  shall  be  an  amount 
equal  to  the  value  of  such  option  at  the 
time  of  grant  (without  taking  into  ac¬ 
count  any  conditions  or  restrictions  im¬ 
posed  under  the  stock  option  or  on  the 
shares  under  option)  determined  as  fol¬ 
lows:  the  sum  of  the  option  premium  plus 
the  excess  of  the  fair  market  value  of 
the  shares  under  option  at  the  time  of 
the  grant  over  the  price  of  the  shares 
under  the  option,  and 

(2)  When  exercised  shall  be  an 
amount  equal  to  the  value  of  such  option 
at  the  time  of  exercise  (without  taking 
into  account  any  conditions  or  restric¬ 
tions  imposed  under  the  stock  option  or 
on  the  shares  under  option)  determined 
as  follows:  the  excess  of  the  fair  market 
value  of  the  shares  under  option  at  the 
time  of  exercise  over  the  sum  of  the 
option  premium  plus  the  fair  market 
value  of  the  shares  under  the  option  at 
the  time  of  the  grant. 

For  purposes  of  this  paragraph  the  term 
“option  premium”  means  the  value  of 
the  shares  under  option.  Such  value  shall 
be  an  amount  equal  to  25  percent  of  the 
fair  market  value  of  the  shares  under 


option  at  the  time  of  grant  without  tak¬ 
ing  into  account  any  conditions  or  re¬ 
strictions  imposed  under  the  stock  option 
or  on  the  shares  under  optical. 

(g)  Rules  with  respect  to  certain 
plans.  (1)  Stock  options  granted  under 
a  stock  option  plan  described  in  para¬ 
graph  (b)(1)  (i)  of  this  section  which 
meets  the  definition  of  §  201.72  (f)  or  (g) 
and  operates  under  §  201.35  shall  not 
operate  under  such  paragraph  (b)  (1). 

(2)  Any  plan  described  in  subpara¬ 
graph  d)  of  this  paragraph  which  no 
longer  operates  under  §  201.35  shall  be 
considered  as  an  expired  stock  option 
plan  within  the  meaning  of  §  201.78(d) 
and  shall  operate  under  the  applicable 
provisions  of  this  subpart. 

§  201.77  Sales  or  commission  plans  or 
practices  and  certain  production  in¬ 
centive  programs. 

(a)  In  general — (1)  Established  plans, 
practices,  or  programs.  A  sales  or  com¬ 
mission  plan  or  practice  established  and 
in  effect  on  November  13,  1971,  or  a  pro¬ 
duction  incentive  program  established, 
and  in  effect  on  such  date  may  continue 
to  operate  in  accordance  with  its  provi¬ 
sions  and  subject  to  the  provisions  of 
this  chapter.  Generally,  such  plans, 
practices,  or  programs  are  those  which 
directly  reflect  the  performance  of  the 
employee  participant  in  the  form  of 
sales  or  production  output.  Thus,  for  ex¬ 
ample,  an  incentive  award  related  to 
profits  is  generally  not  a  sales  or  com¬ 
mission  plan  or  practice  or  a  production 
incentive  program  within  the  meaning  of 
this  section. 

(2)  New  plans,  practices,  or  programs. 
An  employer  having  a  sales  or  commis¬ 
sion  plan  or  practice  or  a  production 
incentive  program  described  in  §  201.78 
(c)  (with  respect  to  new  plans,  practices, 
or  programs)  and  approved  by  the  Pay 
Board  pursuant  to  §  201.78  or  described 
in  §  201.79(a)  (with  respect  to  new  or¬ 
ganizations)  and  reported  to  the  Pay 
Board  pursuant  to  §  201.79  shall  admin¬ 
ister  such  a  plan,  practice,  or  program 
subject  to  the  provisions  of  this  chap¬ 
ter. 

(b)  Change  in  method  of  calculating 
earnings.  Amounts  paid  under  a  plan, 
practice,  or  program  described  in  para¬ 
graph  (a)  of  this  section  shall  not  be 
considered  as  an  increase  in  wages  and 
salaries  with  respect  to  the  appropriate 
employee  units  of  the  employees  partici¬ 
pating  in  the  plan,  practice,  or  program 
units  unless  there  has  been  a  change  in 
the  method  of  calculating  the  earnings 
under  such  a  plan,  practice,  or  program 
resulting  in  an  increase  in  the  aggregate 
amount  of  compensation  with  respect  to 
such  plan,  practice,  or  program  unit  for 
the  plan,  practice,  or  program  year  such 
change  occurs.  Thus,  a  downward  revi¬ 
sion  of  the  rate  or  formula  with  respect 
to  a  plan,  practice,  or  program  where 
there  is  an  increase  in  the  aggregate 
amount  of  compensation  attributable  to 
factors  unrelated  to  the  change  in  rate  or 
formula,  such  as  an  increase  in  volume, 
either  in  dollars  or  units,  under  such 
plan,  practice,  or  program,  does  not  result 
in  an  increase  with  respect  to  the  appro¬ 


priate  employee  units  of  the  employees 
participating  in  the  plan,  practice,  or 
program  unit. 

(c)  Increases  in  wages  and  salaries. 
The  amount  of  the  increase  in  wages 
and  salaries  described  in  paragraph  (b) 
of  this  section  shall  be  deemed  to  be  an 
increase  in  wages  and  salaries  with  re¬ 
spect  to  the  appropriate  employee  units 
of  the  employees  participating  in  the 
plan,  practice,  or  program  unit.  Such  in¬ 
crease  shall  be  apportioned  to  the  ap¬ 
propriate  employee  units  of  the  employ¬ 
ees  participating  in  the  plan,  practice, 
or  program  unit.  The  amount  of  such  in¬ 
crease  which  shall  be  apportioned  to  an 
appropriate  employee  unit  shall  be  deter¬ 
mined  when  the  amount  constituting  the 
increase  is  paid  as  follows:  The  number 
of  employees  in  an  appropriate  employee 
unit  w’ho  are  participating  in  such  a  plan, 
practice,  or  program  unit  multiplied  by 
a  fraction,  the  numerator  of  which  is 
the  amount  of  the  increase  and  the  de¬ 
nominator  of  which  is  the  number  of 
employees  in  the  plan,  practice,  or  pro¬ 
gram  unit.  The  amount  so  apportioned 
to  each  appropriate  employee  unit  with 
respect  to  any  plan,  practice,  or  program 
year  shall  be  considered  as  an  increase 
in  wages  and  salaries  dining  the  control 
year  such  amount  is  paid  (or  if  not  paid, 
the  control  year  such  amount  would  have 
been  paid  had  such  amount  been  paid). 
Such  amount  shall  also  be  considered  as 
a  pay  adjustment  for  purposes  of  the  pre¬ 
notification  and  reporting  requirements 
of  Part  202  of  this  chapter  with  respect 
to  each  such  appropriate  employee  unit 
when  such  amount  is  considered  as  an 
increase  in  wages  and  salaries.  Such 
amount  shall  not  be  allowed  to  increase 
the  maximum  permissible  annual  aggre¬ 
gate  wage  and  salary  increase  with  re¬ 
spect  to  an  appropriate  employee  unit, 
but  shall  reduce  the  maximum  permis¬ 
sible  aggregate  wages  and  salaries  pay¬ 
able  to  an  appropriate  employee  unit  by 
such  amount  for  the  control  year  such 
amount  is  paid.  For  purposes  of  this  sec¬ 
tion,  a  plan,  practice,  or  program  with¬ 
out  a  specified  plan,  practice,  or  program 
year  shall  be  considered  as  operating 
during  the  12-month  period  beginning 
on  November  14  and  ending  on  Novem¬ 
ber  13. 

(d)  Certain  productivity  programs. 
Notwithstanding  the  provisions  of  this 
section  and  88  201.78  and  201.79,  any 
productivity  incentive  program  described 
in  8  201.61  shall  be  governed  by  the  pro¬ 
visions  of  that  section. 

§  201.78  New  or  revised  plans,  practices, 
or  programs. 

(a)  Replacement  of  existing  plans, 
practices,  or  programs.  (1)  An  employer 
may,  without  the  approval  of  the  Pay 
Board,  adopt  a  new  incentive  compensa¬ 
tion  plan  or  practice,  sales  or  commis¬ 
sion  plan  or  practice,  or  production 
incentive  program  replacing  such  a  plan, 
practice,  or  program  operating  under  the 
provisions  of  this  subpart  which  has 
lapsed  or  terminated  on  account  of  the 
operation  of  time  only  when  such  new 
plan,  practice,  or  program  does  not  in¬ 
crease  the  aggregate  amount  of  com- 
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pensation  that  would  have  been  granted 
(whether  or  not  currently)  the  plan, 
practice,  or  program  unit  had  the  re¬ 
placed  plan,  practice,  or  program  not 
lapsed  or  terminated  on  account  of  the 
operation  of  time.  Such  new  plan,  prac¬ 
tice,  or  program  shall  continue  to  operate 
under  the  applicable  provisions  of  this 
subpart.  Thus,  an  incentive  compensa¬ 
tion  plan  in  effect  on  November  13,  1971, 
described  in  §  201.74(a)(1)  and  operat¬ 
ing  under  §  201.74  which  is  replaced  un¬ 
der  the  provisions  of  this  subparagraph 
shall  continue  to  operate  under  §  201.74 
(including  any  limitations  with  respect 
to  the  allowable  amount  with  respect  to 
such  plan  applicable  prior  to  replace¬ 
ment)  . 

(2)  Replacement  of  an  existing  plan, 
practice,  or  program  other  than  a  re¬ 
placement  described  in  subparagraph  ( 1 ) 
of  this  paragraph  shall  be  submitted  to 
the  Pay  Board  for  prior  approval  pur¬ 
suant  to  paragraph  (c)  of  this  section. 

(3)  For  purposes  of  subparagraph  (1) 
of  this  paragraph  a  stock  option  plan 
under  which  all  of  the  authorized  shares 
have  been  the  subject  of  option  grants 
shall  be  considered  as  having  lapsed  or 
terminated  on  account  of  the  operation 
of  time. 

(b)  Modification  or  revision  of  exist¬ 
ing  plans,  practices,  or  programs.  (1)  An 
employer  may,  without  the  approval  of 
the  Pay  Board,  modify  or  revise  an  in¬ 
centive  compensation  plan  or  practice 
operating  under  the  provisions  of  this 
subpart  only  when  such  modified  or  re¬ 
vised  plan  or  practice  does  not  increase 
the  aggregate  amount  of  compensation 
that  would  have  otherwise  been  granted 
(whether  or  not  currently)  a  plan  or 
practice  unit  under  the  plan  or  practice 
without  taking  such  modification  or  re¬ 
vision  into  account. 

(2)  Any  modification  or  revision  of  an 
incentive  compensation  plan  or  practice 
not  described  in  subparagraph  (1)  of  this 
paragraph  shall  be  submitted  to  the  Pay 
Board  for  prior  approval.  Modifications 
or  revisions  requiring  such  approval  in¬ 
clude  the  reduction  of  performance  goals 
or  targets  from  those  in  the  base 
year  under  an  incentive  compensation 
plan  or  practice,  the  decrease  in  the  price 
under  a  stock  option  plan  at  which  a 
stock  option  may  be  exercised,  and  the 
alteration  of  eligibility  requirements  for 
participation  in  an  incentive  compensa¬ 
tion  plan  or  practice  which  would  in¬ 
crease  the  number  of  employees  eligible 
to  participate  in  the  plan  or  practice  unit. 

(3)  For  the  treatment  of  a  modifica¬ 
tion  or  revision  of  a  sales  or  commission 
plan  or  practice  or  a  production  incentive 
program  resulting  in  an  increase  in  the 
aggregate  amount  of  compensation  that 
would  otherwise  have  been  granted 
(whether  or  not  currently),  see  §  201.77. 

(c)  Adoption  of  new  plans,  practices, 
or  programs — (1)  Approval.  An  employer 
may  adopt  a  new  incentive  compensation 
plan  or  practice,  sales  or  commission  plan 
or  practice,  or  production  incentive  pro¬ 
gram  where  such  a  plan,  practice,  or  pro¬ 
gram  did  not  exist  prior  to  November  14, 
1971,  only  upon  the  prior  approval  of  the 
Pay  Board  and  under  such  terms  and 
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conditions  as  may  be  imposed  by  the  Pay 
Board.  In  the  case  of  a  stock  option  plan 
requiring  the  prior  approval  of  the  Pay 
Board  no  stock  options  shall  be  granted 
in  anticipation  of  or  subject  to  such  ap¬ 
proval. 

(2)  Performance  share  plans.  An  em¬ 
ployer  may  utilize  the  valuation  for  so- 
called  performance  share  awards  set 
forth  in  §  201.74(c)  (3)  (ii)  only  upon  the 
Pay  Board’s  prior  approval  (pursuant  to 
subparagraph  (1)  of  this  paragraph)  of 
a  performance  share  plan  under  which 
performance  share  awards  are  to  be 
granted,  and  subject  to  such  terms  and 
conditions  as  may  be  imposed  by  the  Pay 
Board. 

(d)  Rules  with  respect  to  certain  ex¬ 
pired  plans,  practices,  and  programs.  Any 
plan,  practice,  or  program  which  meets 
the  definitions  of  9  201.72(f)  or  §  201.72 
(g)  and  operated  under  the  provisions  of 
§  201.35,  but  which  no  longer  operates 
under  such  section  shall  be  allowed  to  op¬ 
erate  only  as  provided  under  the  provi¬ 
sions  of  this  subpart;  provided,  however, 
that  to  the  extent  incentive  compensa¬ 
tion  attributable  to  such  plans,  practices, 
or  programs  is  not  treated  as  wages  and 
salaries,  or  as  an  increase  thereto,  under 
the  provisions  of  this  subpart  such  com¬ 
pensation  shall  not  be  included  in  com¬ 
puting  the  base  compensation  rate  of  any 
appropriate  employee  unit  of  which  em¬ 
ployees  in  the  plan  unit  are  a  part.  Thus, 
for  example,  items  granted  under  an  in¬ 
centive  compensation  plan  described  in 
9  201.74(a)(1)  which  meets  the  defini¬ 
tion  of  9  201.72(f)  or  9  201.72(g)  and 
operated  under  9  201.35  are  not  treated 
as  an  increase  in  wages  and  salaries 
and  are  not  included  in  computing 
the  base  compensation  rate  of  any 
appropriate  employee  unit  of  which  em¬ 
ployees  in  the  plan  or  practice  unit  are 
a  part.  However,  options  granted  under 
a  stock  option  plan  in  effect  on  Novem¬ 
ber  13,  1971,  failing  to  meet  the  require¬ 
ments  of  subdivisions  (a)  through  (d) 
of  paragraph  (b)  (1)  (i)  of  9  201.76  which 
meets  the  definition  of  9  201.72(f)  or 
9  201.72(g)  and  operated  under  9  201.35 
are  treated  as  an  increase  in  wages  and 
salaries  pursuant  to  the  provisions  of 
9  201.76(e)  with  respect  to  plan  years 
such  plan  operated  under  9  201.35  and 
such  increase  is  included  in  the  base 
compensation  rate  of  any  appropriate 
employee  unit  of  which  the  employees 
in  the  plan  or  practice  unit  are  a  part 
with  respect  to  any  control  year  begin¬ 
ning  after  November  13,  1971. 

(e)  Rules  with  respect  to  plans,  prac¬ 
tices,  or  programs  described  in  para¬ 
graph  (a),  (5),  or  (c)  of  this  section.  A 
new  plan,  practice,  or  program  adopted 
pursuant  to  paragraph  (a)  or  (c)  of  this 
section  or  a  plan,  practice,  or  program 
modified  or  revised  pursuant  to  para¬ 
graph  (b)  of  this  section  or  allowed  to 
operate  pursuant  to  paragraph  (d)  of 
this  section  shall  comply  with  other  rele¬ 
vant  sections  of  this  subpart  applicable 
to  plans,  practices,  or  programs  in  effect 
on  November  13, 1971. 

(f)  Criteria.  In  considering  applica¬ 
tions  for  approval  pursuant  to  the  provi¬ 
sions  of  this  section,  or  for  exceptions 
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from  the  provisions  of  this  section  or 
other  provisions  of  this  subpart,  the  Pay 
Board  will  review  the  facts  and  circum¬ 
stances  of  each  case  and  utilize  the 
criteria  set  forth  in  9  201.30  as  such  may 
be  applicable. 

§  201.79  New  organizations  and  changes 
in  organizational  form. 

(a)  New  organizations.  Any  business, 
enterprise,  partnership,  corporation,  as¬ 
sociation,  or  any  other  organization  or¬ 
ganized  or  established  on  or  after  No¬ 
vember  14,  1971,  which  is  not  a  successor 
to  any  such  organization  in  existence 
before  such  date,  may  establish  incen¬ 
tive  compensation  plans  or  practices, 
sales  or  commission  plans  or  practices, 
or  production  incentive  programs  pro¬ 
vided  that  within  90  days  after  estab¬ 
lishment  of  such  business,  enterprise, 
partnership,  corporation,  association,  or 
other  organization,  all  such  plans,  prac¬ 
tices,  or  programs  shall  be  filed  in  report 
form  with  the  Pay  Board.  The  report 
filed  shall  in  detail  describe  such  plans, 
practices,  of  programs  including  the 
amount  of  each  item  of  actual  or  anti¬ 
cipated  compensation  (including  items 
described  in  9  201.73)  with  respect  to 
each  appropriate  employee  unit  (or, 
where  appropriate,  the  employees  in 
such  unit).  Also,  where  available,  this 
description  shall  include  compensation 
levels  of  appropriate  employee  units  (or, 
where  appropriate,  the  employees  in 
such  unit)  in  comparable  jobs  in  nearby 
firms.  The  report  filed  shall  also  demon¬ 
strate  that  the  establishment  of  the  en¬ 
tity  and  such  plans,  practices,  or  pro¬ 
grams  was  not  for  the  purpose  of  cir¬ 
cumventing  the  intent  of  the  wage  and 
salary  stabilization  program  and  are  not 
unreasonably  inconsistent  with  the  in¬ 
tent  and  purpose  of  the  wage  and  salary 
stabilization  program  or  the  policies  of 
the  Pay  Board. 

(b)  Changes  in  organization  form 
( other  than  mergers  and  similar  reor¬ 
ganizations).  If  an  employer  is  doing 
business  in  a  particular  organizational 
form  and  thereafter  reorganizes  and 
conducts  its  business  in  a  different  or¬ 
ganizational  form  and,  before,  after,  or 
as  part  of  and  on  account  of  such  reor¬ 
ganization  establishes  new  incentive 
compensation  plans  or  practices,  sales  or 
commission  plans  or  practices,  or  pro¬ 
duction  incentive  programs  which  are 
successors  to  plans,  practices,  or  pro¬ 
grams  in  effect  before  such  reorganiza¬ 
tion  and  which  operate  under  the  pro¬ 
visions  of  this  subpart,  it  shall,  within 
90  days  after  such  reorganization  file  in 
report  form  all  such  plans,  practices,  or 
programs  with  the  Pay  Board.  The  re¬ 
port  filed  shall  in  detail  describe  such 
plans,  practices,  or  programs  including 
the  amount  of  each  item  of  actual  or 
anticipated  compensation  (including 
items  described  in  9  201.73)  with  respect 
to  each  appropriate  employee  unit  (or, 
where  appropriate,  the  employees  in 
such  unit) .  Also,  when  available,  this  de¬ 
scription  shall  include  compensation 
levels  of  appropriate  employee  units  (or, 
where  appropriate,  the  employees  in 
such  unit)  in  similar  positions  in 
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the  predecessor  organization  (or  organi¬ 
zations)  prior  to  the  reorganization.  The 
report  filed  shall  also  demonstrate  that 
the  reorganization  and  establishment  of 
such  plans,  practices,  or  programs  were 
not  for  the  purpose  of  circumventing  the 
intent  of  the  wage  and  salary  stabiliza¬ 
tion  program  and  are  not  unreasonably 
inconsistent  with  the  intent  and  purposes 
of  the  wage  and  stabilization  program  or 
policies  of  the  Pay  Board.  For  purposes 
of  this  paragraph  a  plan,  practice,  or 
program  is  considered  as  a  “successor” 
to  another  plan,  practice,  or  program 
where  such  plan,  practice,  or  program 
does  not  increase  the  aggregate  amount 
of  compensation  that  would  have  other¬ 
wise  been  granted  (whether  or  not  cur¬ 
rently)  a  plan,  practice,  or  program  unit 
without  taking  the  reorganization  into 
account.  Plans,  practices,  or  programs 
which  are  not  successor  plans,  practices, 
or  programs  shall  be  considered  as  new 
plans,  practices,  or  programs  subject  to 
the  provisions  of  §  201.78(c)  (1). 

(c)  Mergers  and  similar  reorganiza¬ 
tions.  If  an  employer  merges  with,  or 
otherwise  acquires,  another  business,  en¬ 
terprise,  partnership,  corporation,  asso¬ 
ciation,  or  any  other  organization,  such 
employer  may  continue  its  incentive 
compensation  plans  and  practices,  sales 
or  commission  plans  and  practices,  and 
production  incentive  programs  pursuant 
to  the  applicable  provisions  of  this  sub¬ 
part  and  the  employees  of  such  other 
organization  may  be  added  to  such  plans, 
practices,  or  programs  pursuant  to  the 
applicable  provisions  of  this  subpart.  The 
employer  may  continue  the  incentive 
compensation  plans  and  practices,  sales 
or  commissions  plans  and  practices,  and 
production  programs  of  such  other  orga¬ 
nizations  pursuant  to  the  applicable  pro¬ 
visions  of  this  subpart  and  the  employees 
of  the  employer  may  be  added  to  such 
plans,  practices,  or  programs  pursuant  to 
the  applicable  provisions  of  this  subpart. 
Plans,  practices,  or  programs  which  are 
not  successor  plans,  practices,  or  pro¬ 
grams  writhin  the  meaning  of  paragraph 

(b)  of  this  section  shall  be  considered 
as  new  plans,  practices,  or  programs  sub¬ 
ject  to  the  provisions  of  §201.78(0(1). 
Employers  who  wish  to  combine  plans, 
practices,  or  programs  on  account  of 
such  a  merger  shall  submit  such  com¬ 
bined  plans,  practices,  or  programs  to 
the  Pay  Board  for  prior  approval. 

(d)  Carryover  of  attributes.  For 
purposes  of  this  subpart,  a  change  in 
organizational  form  described  in  para¬ 
graph  (b)  or  (c)  of  this  section  shall  not 
affect  the  applicable  attributes  of  the 
employer,  such  as  appropriate  employee 
units,  plan,  practice,  or  program  units, 
plan,  practice,  or  program  years,  or 
control  years.  Such  attributes  shall  be 
carried  over  by  the  employer  under¬ 
taking  such  a  change  in  form,  unless 
otherwise  clearly  required  by  the  organi¬ 
zational  change. 

Subpart  G — Nonunion  Construction 

§  201.81  Scope. 

(a)  Purpose.  The  purpose  of  this  sub- 
part  is  to  provide  rules  and  standards 
for  the  stabilization  of  wages  and  sala¬ 
ries  payable  to  certain  employees  en¬ 


gaged  in  construction,  who  are  not  cov¬ 
ered  by  the  terms  of  a  collective  bar¬ 
gaining  agreement.  Such  employees  are 
hereinafter  referred  to  as  nonunion  con¬ 
struction  employees. 

(b)  Conflict  with  other  provisions.  To 
the  extent  that  any  provision  of  this 
chapter  is  inconsistent  with  the  provi¬ 
sions  of  this  subpart,  the  provisions  of 
this  subpart  shall  control. 

§  201.82  Definitions. 

For  purposes  of  this  subpart,  the 
term — 

(a)  “Appropriate  employee  unit” 
means  the  same  as  under  §  201.2,  except 
that  such  unit  shall  be  restricted  to  non¬ 
union  construction  employees  who  work 
at  a  jobsite  or  jobsites  in  a  particular 
craft  (or  similar  classification)  and  in 
a  local  labor  market  area. 

<b)  “Basic  wage  rate”  means  the  high¬ 
est  straight-time  hourly  rate  approved 
for  payment  to  union  construction  em¬ 
ployees  in  a  local  labor  market  area  by 
the  committee  authorized  under  Execu¬ 
tive  Order  11588,  Executive  Order  11640, 
and  Pay  Board  Amended  Order  No.  2  to 
review  wage  and  salary  increases  and 
other  economic  adjustments  in  the  con¬ 
struction  industry.  Such  rate  shall  be  ex¬ 
pressed  in  dollars  and  cents. 

(c)  “Construction”  means  that  work 
defined  by  section  11(a)  of  Executive 
Order  No.  11588,  36  F.R.  6339  (1971). 

(d)  “Control  year”  means  the  same  as 
in  §  201.52. 

(e)  “Craft"  means  a  classification  of 
mechanic  or  laborer  engaged  in  construc¬ 
tion  at  a  job  site. 

(f)  “Local  labor  market  area”  means 
the  geographical  area  in  the  United 
States  within  which  labor  is  normally 
recruited  for  work  at  a  construction  job- 
site. 

(g)  “Maximum  permissible  annual 
aggregate  wage  and  salary  increase” 
means,  with  respect  to  the  control  year 
of  an  appropriate  employee  unit  of  in¬ 
cluded  nonunion  construction  employees, 
an  amount  (expressed  in  dollars  and 
cents  per  hour)  equal  to  the  increase  in 
the  basic  wage  rate  approved  writhin 
such  control  year  for  members  of  the 
same  craft  or  classification  engaged  in 
construction  as  union  construction  em¬ 
ployees  at  jobsites  in  the  same  local 
labor  market  area.  For  purposes  of  this 
definition,  such  term  includes  any  addi¬ 
tional  amounts  required  as  the  secondary 
effect  of  the  increase  referred  to  in  the 
preceding  sentence  upon  the  level  of  in¬ 
cluded  benefits.  Notwithstanding  the  pre¬ 
ceding  two  sentences,  such  term  means 
any  increase  granted  with  respect  to  an 
appropriate  employee  unit  pursuant  to  a 
decision  of  the  Board. 

(h>  “Union  construction  employees” 
means  members  of  a  particular  craft  en¬ 
gaged  in  construction  at  a  jobsite  who 
are  covered  by  the  terms  of  a  collective¬ 
bargaining  agreement. 

§201.83  Excluded  nonunion  construc¬ 
tion  employees. 

(a)  Offsite  employees.  If  employees  of 
an  employer  who  employs  nonunion  con¬ 
struction  employees  are  not  engaged  in 


construction  at  the  jobsite  (e.g.,  office 
personnel,  officers  of  the  employer  cor¬ 
poration,  etc.)  such  employees  are  ex¬ 
cluded  from  the  coverage  of  §§  201.84 
through  201.88  and  are  therefore  subject 
to  the  standard,  criteria  for  exceptions, 
and  other  provisions  of  this  part.  See 
Subparts  A,  B,  C,  D,  E,  and  F  of  this  part. 
Thus,  such  employees  may  not  be  in¬ 
cluded  in  an  appropriate  employee  unit 
subject  to  the  provisions  of  §§201.84 
through  201.88. 

(b)  Onsite  employees.  If  nonunion 
construction  employees  of  a  particular 
craft  are  engaged  in  construction  at  the 
jobsite,  but  union  construction  employ¬ 
ees  of  the  particular  craft  are  not  work¬ 
ing  in  the  same  local  labor  market  area, 
such  nonunion  construction  employees 
are  excluded  from  the  coverage  of 
§§  201.84  and  201.85  and  are  therefore 
subject  to  the  standard,  criteria  for  ex¬ 
ceptions,  and  other  provisions  of  this 
part.  See  Subparts  A,  B,  C,  D,  E,  and  F 
of  this  part.  Thus,  such  employees  may 
not  be  included  in  an  appropriate  em¬ 
ployee  unit  subject  to  the  provisions  of 
§§  201.84  and  201.85. 

§  201.84  Included  nonunion  construc¬ 
tion  employees. 

(a)  Coverage.  This  section  provides 
rules  for  the  treatment  of  wage  and  sal¬ 
ary  increases  paid  to  nonunion  construc¬ 
tion  employees  in  a  particular  craft  (or 
similar  classification)  working  at  jobsites 
in  a  local  labor  market  area  where 
union  construction  employees  perform 
the  same  or  substantially  similar  work. 

(b)  General  Rule.  The  general  wage 
and  salary  standard  for  an  appropriate 
employee  unit  of  included  nonunion  con¬ 
struction  employees  is  established  at  5.5 
percent.  The  standard  shall  apply  to  any 
wage  and  salary  increase  payable  with 
respect  to  an  appropriate  employee  unit 
of  included  nonunion  construction  em¬ 
ployees  pursuant  to  a  pay  practice  es¬ 
tablished,  modified  or  administered  with 
discretion  after  November  13,  1971. 

(c)  Limitation.  Notwithstanding  the 
provisions  of  paragraph  (b)  of  this  sec¬ 
tion,  an  increase  in  wages  and  salaries 
for  an  appropriate  employee  unit  of  in¬ 
cluded  nonunion  construction  employees 
may  be  otherwise  limited  during  a  con¬ 
trol  year  to  an  amount  determined  by  the 
Pay  Board  or  its  delegate  to  be  necessary 
to  preserve  historical  wage  and  salary 
relationships,  to  foster  orderly  economic 
growth,  or  to  prevent  gross  inequities, 
hardships,  serious  market  disruptions,  or 
localized  shortages  of  labor. 

(d)  Exception.  Nonunion  construction 
employees  in  a  particular  craft  (or  sim¬ 
ilar  classification)  working  at  a  jobsite  or 
jobsites  in  a  local  labor  market  area  may 
be  granted  a  wage  and  salary  increase 
(expressed  in  dollars  and  cents)  that  ex¬ 
ceeds  the  standard,  if  union  construction 
employees  perform  the  same  or  substan¬ 
tially  similar  work  at  jobsites  in  the  same 
local  labor  market  area:  provided,  how¬ 
ever,  that,  except  as  provided  in  §  201.86, 
no  wage  and  salary  increase  for  the  con¬ 
trol  year  may  be  granted  to  such  non¬ 
union  construction  employees  in  excess 
of  the  maximum  permissible  annual  ag¬ 
gregate  wage  and  salary  increase. 
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(e)  Fringe  "benefits — (1)  Included 
benefits.  A  wage  and  salary  increase 
granted  pursuant  to  this  section,  or  pur¬ 
suant  to  §  201.86,  shall  include  increases 
or  amounts,  as  appropriate,  attributable 
to  the  secondary  effect  of  increases  in 
the  straight-time  hourly  rate  as  part  of 
such  wage  and  salary  increase.  Increases 
in  the  total  cost  of  included  benefits, 
other  than  secondary  effect  increases  de¬ 
scribed  in  the  preceding  sentence,  shall 
be  subject  to  the  provisions  of  §  201.58. 

(2)  Qualified  benefits.  Any  wage  and 
salary  increase  in  an  employer’s  total 
cost  of  qualified  benefits  (as  defined  in 
5  201.59(b)),  which  is  granted  to  non¬ 
union  construction  employees  subject  to 
the  provisions  of  this  section,  or  §  201.86, 
shall  be  subject  to  the  qualified  benefits 
standard  and  other  appropriate  rules  in 
§  201.59. 

§  201.85  Percentage  relationship  to 
standard. 

For  purposes  of  §  201.88(a)  a  per¬ 
centage  shall  be  determined  by  dividing 
the  annual  aggregate  wage  and  salary 
increase  with  respect  to  the  appropriate 
employee  unit  of  nonunion  construction 
employees  (§  201.84)  for  the  control  year, 
by  the  base  compensation  rate  in  effect 
for  such  unit  on  the  base  date.  Any  re¬ 
quest  for  an  exception  pursuant  to 
§  201.86  shall  also  include  the  computa¬ 
tion  prescribed  in  the  preceding  sentence. 

§201.86  Essential  employees. 

An  exception  may  be  granted  to  an 
employer  of  nonunion  construction  em¬ 
ployees  who  is  unable  to  recruit  or  retain 
employees  of  a  particular  craft  essential 
to  the  efficient  operation  of  such  em¬ 
ployer’s  business.  Thus,  nonunion  con¬ 
struction  employees  otherwise  subject  to 
the  provisions  of  this  subpart  may  be 
granted  a  wage  and  salary  increase  in 
excess  of  the  general  wage  and  salary 
standard  or  the  exception  provided  in 
§  201.84(d)  or,  if  appropriate,  may  be 
paid  at  a  rate  in  excess  of  the  basic  wage 
rate  for  the  local-labor  market  area,  if 
the  payment  of  such  excess  has  received 
prior  approval  of  the  Pay  Board.  A  re¬ 
quest  for  such  exception  shall  be  sub¬ 
mitted  on  forms  prescribed  by  the  Pay 
Board  and  shall  provide,  in  sufficient 
detail,  evidence  to  support  the  grant  of 
such  exception. 

§  201.87  New  labor  market  area. 

If  an  employer  of  nonunion  construc¬ 
tion  employees  enters  a  local  labor  mar¬ 
ket  area  for  the  first  time,  and  union  con¬ 
struction  employees  in  the  same  craft  or 
similar  classification  as  the  nonunion 
construction  employees  are  subject  to  a 
basic  wage  rate  for  such  area,  the  em¬ 
ployer  of  such  nonunion  construction 
employees  may  not  pay  such  employees 
a  rate  which  exceeds  the  basic  wage  rate 
approved  for  such  union  construction 
employees. 

§  201.88  Reporting  requirements. 

(a)  Wage  and  salary  increases  granted 
pursuant  to  §  201.84  shall  be  reported  to 
the  Pay  Board  by  the  employer  on  forms 
prescribed  by  the  Board  within  14  days 
after  such  increases  have  been  put  into 


effect,  if  such  increases  are  in  excess  of 
the  standard. 

(b)  An  employer  of  nonunion  con¬ 
struction  employees,  who  first  enters  a 
local  labor  market  area  and  pays  his  em¬ 
ployees  a  rate  pursuant  to  §  201.87,  shall 
submit  a  report  to  the  Pay  Board,  on 
forms  prescribed  by  the  Board,  within 
14  days  after  such  payment. 

(c)  Wage  and  salary  increases  ex¬ 
cluded  from  the  coverage  of  this  subpart 
by  §  201.83  shall  be  subject  to  the  appli¬ 
cable  provisions  of  Part  202  of  this 
chapter. 

Subpart  H — State  and  Local 
Governments 

§  201.91  Scope. 

(a)  Purpose.  The  purpose  of  this  sub¬ 
part  is  to  provide  rules  and  standards 
for  the  stabilization  of  wages  and  sal¬ 
aries  payable  to  employees  of  States,  lo¬ 
cal  governments,  the  District  of  Colum¬ 
bia,  and  units  and  instrumentalities 
thereof.  For  purposes  of  this  subpart, 
such  employees  are  referred  to  as  gov¬ 
ernmental  employees. 

(b)  Conflict  with  other  provisions.  To 
the  extent  that  any  provision  of  this 
chapter  is  inconsistent  with  the  pro¬ 
visions  of  this  subpart,  the  provisions  of 
this  subpart  shall  control. 

(c)  Exclusion.  Pay  adjustments  which 
affect  appropriate  employee  units  of  gov¬ 
ernmental  employees  and  which  are  not 
expressly  within  the  terms  of  any  pro¬ 
vision  of  this  subpart  are  subject  to  the 
general  wage  and  salary  standard,  cri¬ 
teria  for  exceptions  to  the  standard,  and 
all  other  provisions  of  this  part. 

§  201.92  Definitions. 

For  purposes  of  this  subpart,  the 
term — 

“Fiscal  year”  means  an  employer’s  cus¬ 
tomary  12-month  fiscal  accounting 
period. 

“Government”  means  a  State,  a  local 
government,  the  District  of  Columbia, 
or  a  unit  or  instrumentality  thereof. 

§  201.93  Certification  of  pay  adjust¬ 
ments. 

(a)  In  general.  For  purposes  of  the 
special  rules  applicable  to  State  and  local 
governments  in  55  202.10(b)(1),  202.20 
(b)  (1),  and  202.30(b)  (6)  (i)  of  this  chap¬ 
ter,  any  certification  elected  by  a  govern¬ 
ment  pursuant  thereto  shall  be  made  in 
the  manner  and  subject  to  the  rules  set 
forth  in  this  section. 

(b)  Manner  of  certification — (1)  Elec¬ 
tion.  An  employer  which  is  a  government 
may  submit  to  the  Pay  Board  a  certifica¬ 
tion  that  all  pay  adjustments  not  requir¬ 
ing  prior  approval  in  each  of  the  appro¬ 
priate  employee  units  with  respect  to 
which  certification  is  made  will  not  ex¬ 
ceed  the  maximum  permissible  annual 
aggregate  wage  and  salary  increase  for 
a  control  year.  Such  certification  shall  be 
made  each  6  months  on  forms  and  pur¬ 
suant  to  instructions  prescribed  by  the 
Board  or,  in  the  absence  of  such  forms 
and  instructions,  in  the  language  sub¬ 
stantially  as  set  forth  in  subparagraph 
(2)  of  this  paragraph.  Such  certification 
shall  be  submitted  on  or  before  the  last 


day  of  the  first  and  seventh  months  of 
the  employer’s  fiscal  year.  Such  certifica¬ 
tion  shall  indicate  the  approximate  num¬ 
ber  of  employees  in  the  units  covered  by 
such  certification.  At  the  option  of  the 
employer,  such  certification  may  by  its 
terms  apply — 

(1)  To  specifically  identified  appropri¬ 
ate  employee  units  of  the  employer; 

(ii)  To  all  appropriate  employee  units 
of  the  employer;  or 

(iii)  To  all  appropriate  employee 
units  of  the  employer,  except  specifically 
identified  units. 

(2)  Certification  language.  Until  such 
time  as  specific  forms  and  instructions 
are  issued  by  the  Pay  Board,  the  certifi¬ 
cation  elected  pursuant  to  subparagraph 
(1)  of  this  paragraph  shall  be  made 
in  the  form  of  a  sworn  statement,  exe¬ 
cuted  by  a  duly  authorized  official  of  the 
employer.  Such  sworn  statement  shall 
contain  substantially  the  following  lan¬ 
guage: 

This  is  to  certify  that  all  pay  adjustments 
which  apply  to  or  affect  employees  of  (name 
of  governmental  unit  or  instrumentality) 
in  each  of  the  appropriate  employee  units 
designated  below  will,  during  the  (first) 
(second)  half  of  the  fiscal  year  ending 
(date),  not  exceed  the  maximum  permissi¬ 
ble  annual  aggregate  wage  and  salary  in¬ 
crease  for  the  control  year. 

It  is  understood  that  no  pay  adjustment 
in  excess  of  such  maximum  permissible  in¬ 
crease  may  be  implemented  without  the 
prior  approval  of  the  Pay  Board  or  the  In¬ 
ternal  Revenue  Service. 

This  certification  applies  to  (the  follow¬ 
ing  appropriate  employee  units:)  (all  appro¬ 
priate  employee  units.)  (all  appropriate  em¬ 
ployee  units  with  the  following  exceptions:) 

Signed  this  _  day  of 

.  19 _ : 

(c)  Noncertified  pay  adjustments. 
Any  pay  adjustment  affecting  an  appro¬ 
priate  employee  unit  of  governmental 
employees  not  covered  by  a  certification 
shall  be  subject  to  the  applicable  pre¬ 
notification  and  reporting  provisions  of 
Part  202  of  this  chapter. 

(d)  Applications  for  exception.  The 
submission  of  a  certification  pursuant  to 
the  provisions  of  paragraph  (b)  of  this 
section  with  respect  to  a  particular  ap¬ 
propriate  employee  unit  shall  not  pre¬ 
clude  the  submission  of  an  application 
for  an  exception  to  the  general  wage 
and  salary  standard  with  respect  to  a 
pay  adjustment  which  applies  to  or  af¬ 
fects  such  unit  during  the  portion  of  a 
fiscal  year  covered  by  such  certification. 
However,  once  such  application  has  been 
submitted,  the  employer  may  no  longer 
certify  with  respect  to  such  unit  during 
any  portion  of  the  fiscal  year  in  which 
the  pay  adjustment  sought  by  exception 
would  be  effective. 

(e)  Computation  of  adjustments.  Any 
certification  made  under  this  section 
shall  be  pursuant  to  the  methods  of  com¬ 
putation  with  respect  to  increases  in 
wages  and  salaries  set  forth  in  Subpart 
E  of  this  part.  Accordingly,  increases  in 
wages  and  salaries  are  computed  with 
respect  to  the  control  year  of  the  ap¬ 
plicable  appropriate  employee  unit 
whereas  certification  is  made  with  re¬ 
spect  to  an  employer’s  fiscal  year. 
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(f)  State  mandated  pay  adjustments. 
The  submission  of  a  certification  pur¬ 
suant  to  the  provisions  of  paragraph  (b) 
of  this  section  with  respect  to  a  par¬ 
ticular  appropriate  employee  unit  shall 
not  preclude  the  implementation  of  a 
State  mandated  pay  adjustment  which 
has  been  approved  by  the  Pay  Board  pur¬ 
suant  to  §  201.96.  However,  if  such  State 
mandated  pay  adjustment,  as  imple¬ 
mented  by  an  employer  which  is  a  unit 
or  instrumentality  of  local  government, 
increases  the  base  compensation  rate  of 
such  appropriate  employee  unit  in  excess 
of  the  maximum  premissible  wage  and 
salary  increase  for  a  control  year,  such 
employer  may  no  longer  certify  with 
respect  to  such  appropriate  employee 
unit  during  any  portion  of  the  fiscal  year 
in  which  the  State  mandated  pay  ad¬ 
justment  is  put  into  effect. 

§  201.94  Certain  public  official*. 

(a)  General  rule.  Subject  to  the  pro¬ 
visions  of  this  section,  an  employer  which 
is  a  government  may,  during  a  control 
year,  pay  an  increase  in  wages  and  sal¬ 
aries  to  an  individual  governmental  em¬ 
ployee  in  excess  of  the  general  wage  and 
salary  standard,  if — 

(  1 )  Such  employee  is  an  elected  or  ap¬ 
pointed  official  of  a  government; 

(2)  The  employer  elects  not  to  include 
such  employee  in  any  other  appropriate 
employee  unit  for  purposes  of  determin¬ 
ing  the  maximum  permissible  annual 
aggregate  wage  and  salary  increase  ap¬ 
plicable  to  such  unit,  but  treats  such 
employee  as  a  separate  appropriate  em¬ 
ployee  unit; 

<3)  Such  increase  in  wages  and  sal¬ 
aries  is  not  a  State  mandated  pay  adjust¬ 
ment  within  the  provisions  of  §  201.96; 

<4)  The  law  of  the  jurisdiction  has 
prohibited  any  increase  in  the  wages  and 
salaries  paid  to  such  employee  (other 
than  an  increase  in  fringe  benefits)  for 
a  period  of  more  than  12  months  imme¬ 
diately  preceding  the  effective  date  of  an 
increase  in  wages  and  salaries  paid  pur¬ 
suant  to  the  provisions  of  this  section; 
and 

(5)  The  wages  and  salaries  paid  to 
such  employee  (other  than  fringe  bene¬ 
fits)  have  not  been  increased  during 
such  period. 

(b)  Limitation  on  pay  adjustments. 
The  maximum  permissible  increase  in 
wages  and  salaries  which  may  be  paid 
to  an  individual  governmental  employee 
under  the  provisions  of  this  section  shall 
be  determined  by  computing  an  amount 
(expressed  in  dollars  and  cents)  equal 
to  the  excess,  if  any,  of — 

(1)  The  product  of  the  total  of  wages 
and  salaries  paid  to  such  employee,  de¬ 
termined  with  respect  to  the  first  pay¬ 
roll  period  following  the  beginning  of 
the  prohibition  period  (determined  pur¬ 
suant  to  paragraph  (d)  (2)  of  this  sec¬ 
tion),  and  the  multiple  standard  (deter¬ 
mined  pursuant  to  paragraph  (d)(3) 
of  this  section) ,  over 

(2)  The  total  of  increases  in  fringe 
benefits  which  have  been  put  into  effect 
with  respect  to  such  employee  during 
such  prohibition  period. 

(c)  Manner  of  computation.  For  pur¬ 
poses  of  this  section,  the  amount  of  wages 
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and  salaries  paid  to  an  individual  gov¬ 
ernmental  employee  may  be  computed 
and  expressed  in  terms  consistent  with 
the  employer’s  customary  practice,  e.g., 
on  an  annual  or  monthly  basis,  and  not 
necessarily  in  terms  of  hourly  compensa¬ 
tion. 

(d>  Definitions — (1)  Fringe  benefits. 
For  purposes  of  this  section,  the  term 
“fringe  benefits"  means,  with  respect  to 
an  individual  employee,  compensation  of 
the  types  which  are  included  in  deter¬ 
mining  the  average  hourly  benefit  rate. 
Thus,  for  example,  nonaccountable  ex¬ 
pense  allowances  are  fringe  benefits. 

(2)  Prohibition  period.  For  purposes  of 
this  section,  the  term  “prohibition  pe¬ 
riod”  means  a  period  of  time  (expressed 
in  years  and  fractions  thereof)  immedi¬ 
ately  preceding  the  effective  date  of  an 
increase  in  wages  and  salaries  paid 
to  an  individual  governmental  em¬ 
ployee,  during  which  the  law  of  the 
jurisdiction  has  prohibited  any  in¬ 
crease  in  wages  and  salaries  (other 
than  fringe  benefits)  applicable  to  such 
individual  governmental  employee.  For 
purposes  of  the  preceding  sentence,  a  pay 
adjustment  shall  be  considered  to  be 
prohibited  by  the  law  of  the  jurisdiction 
only  if  the  employer  is  prevented  by  su¬ 
perior  legal  authority  (e.g.,  constitution, 
charter,  or  legislation  enacted  by  a  higher 
level  of  government)  from  paying  any 
wage  and  salary  increase  to  an  individual 
governmental  employee  (or  any  person 
occupying  the  position  held  by  such 
employee)  during  a  term  of  office  or  other 
ascertainable  period  of  time.  A  pay  ad¬ 
justment  shall  not  be  considered  to  be 
prohibited  by  the  law  of  the  jurisdiction 
solely  because  a  pay  adjustment  has 
not  been  approved,  funds  to  make  a  pay 
adjustment  have  not  been  appropriated 
by  the  governing  body  of  the  jurisdiction, 
or  the  governing  body  of  the  jurisdiction 
has  not  met. 

( 3 )  Multiple  standard.  For  purposes  of 
this  section,  the  term  “multiple  stand¬ 
ard”  means,  with  respect  to  an  individual 
governmental  employee,  a  percentage 
which  is  the  product  of: 

(i)  The  general  wage  and  salary 
standard  established  in  §  201.10(a),  and 

(ii)  The  prohibition  period  as  defined 
in  subparagraph  (2)  of  this  paragraph. 

(e)  Reporting.  A  wage  and  salary  in¬ 
crease  may  be  paid  under  the  provisions 
of  this  section  without  prior  approval. 
However,  a  report  of  any  such  increase 
shall  be  made  to  the  appropriate  district 
director  of  Internal  Revenue  within  20 
days  after  such  pay  adjustment  is  put 
into  effect. 

§  201.93  Qualified  public  employee  ben¬ 
efit  plans. 

(a)  In  general.  Subject  to  the  provi¬ 
sions  of  this  section,  contributions  made 
by  an  employer  which  is  a  government 
to  a  qualified  public  employee  benefit 
plan  may  be  treated  as  excluded  contri¬ 
butions  to  the  extent  provided  in 
§§  201.60(g)  and  201.59. 

(b)  Qualified  public  employee  benefit 
plans  defined.  For  purposes  of  this  sec¬ 
tion,  the  term  “qualified  public  employee 
benefit  plan”  means  a  bona  fide  plan  of 
deferred  compensation  established  by  a 


government  for  the  exclusive  benefit  of 
its  employees  or  their  beneficiaries  with 
respect  to  which  contributions  of  the  em¬ 
ployer  are,  pursuant  to  the  law  of  the 
jurisdiction — 

(1)  Made  to  a  trust, 

(2)  Otherwise  permanently  set  aside 
for  such  deferred  compensation  (but  not 
necessarily  in  the  custody  of  an  inde¬ 
pendent  third  party) ,  or 

(3)  Used  as  premiums  to  purchase  an¬ 
nuity  or  retirement  insurance  contracts 
or  used  to  purchase  retirement  bonds. 

For  purposes  of  this  paragraph,  the 
phrase  “otherwise  permanently  set  aside 
for  such  deferred  compensation”  in¬ 
cludes  funding  in  any  manner  other  than 
funding  on  a  pay-as-you-go  basis.  Such 
bona  fide  plan  need  not  meet  the  techni¬ 
cal  requirements  for  qualification  under 
section  401(a),  section  403(b),  or  section 
404(a)  (2)  of  the  Code. 

(c)  Limitation.  For  purposes  of  para¬ 
graph  (a)  of  this  section,  employer  con¬ 
tributions  to  qualified  public  employee 
benefit  plans  shall  be  added  to  other  em¬ 
ployer  contributions  to  plans  described 
in  §  201.59(b)  in  determining  contribu¬ 
tions  which  may  be  excluded  pursuant 
to  the  provisions  of  §  201.59  (d)  and  (e). 

§  201.96  Stale  mandated  pay  adjust¬ 
ments. 

(a)  In  general.  A  pay  adjustment 
which  applies  to  or  affects  any  number 
of  employees  of  units  or  instrumentalities 
of  local  government  in  a  control  year 
and  which  is  mandated  by  the  action  of  a 
legislative  or  administrative  body  or  an 
executive  officer  of  a  State  government  is 
classified  as  a  Category  I  pay  adjust¬ 
ment  pursuant  to  the  provisions  of 
§  202.2(a)  (1)  (iil)  of  this  chapter,  and  is 
subject  to  the  prenotification  require¬ 
ments  of  §  202.10(a)  of  this  chapter,  even 
if  the  State  action  occurred  prior  to  No¬ 
vember  14,  1972.  An  application  for  ap¬ 
proval  of  such  pay  adjustment  shall  be 
submitted  to  the  Pay  Board  by  a  duly 
authorized  official  of  the  State  govern¬ 
ment. 

(b>  Adjustments  in  mandated  levels. 
A  pay  adjustment  which  is  within  the 
provisions  of  paragraph  (a)  of  this  sec¬ 
tion  shall  be  expressed  as  a  percentage 
increase  in  the  mandated  level  and  shall 
be  computed  by  subtracting  the  level  of 
the  particular  State  mandated  Wage, 
salary,  or  benefit  (expressed  in  dollars 
and  cents)  in  effect  on  the  base  date 
from  the  level  of  the  corresponding  State 
mandated  wage,  salary,  or  benefit  which 
would  be  in  effect  after  such  proposed 
pay  adjustment  is  implemented.  For  pur¬ 
poses  of  this  paragraph  only,  the  base 
date  shall  be  the  day  before  the  effective 
date  of  such  pay  adjustment.  Notwith¬ 
standing  the  provisions  of  Subpart  E 
of  this  part,  such  pay  adjustment  may 
be  considered  by  the  Pay  Board  with 
respect  to  a  12-month  control  period 
which  may  be  the  State’s  fiscal  year, 
a  different  annual  period  which  reflects 
customary  practice  in  the  State,  or  such 
other  period  as  the  Pay  Board  considers 
appropriate,  and  which  may  not  neces¬ 
sarily  coincide  with  control  years  (deter¬ 
mined  pursuant  to  §  201.52)  applicable 
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to  the  State  government  or  to  the  af¬ 
fected  units  or  instrumentalities  of  local 
government.  For  purposes  of  this  para¬ 
graph  only,  the  level  of  a  State  man¬ 
dated  wage,  salary,  or  benefit  may  be 
computed  and  expressed  in  terms  con¬ 
sistent  with  customary  practice  in  the 
State,  e.g.,  on  an  annual  or  monthly 
basis,  and  not  necessarily  in  terms  of 
hourly  compensation.  A  State  mandated 
reduction  in  hours  worked  is  a  pay  ad¬ 
justment  subject  to  the  provisions  of 
this  paragraph. 

(c)  Pay  adjustments  above  mandated 
levels.  If  any  portion  of  wages,  salaries, 
or  benefits,  paid  in  an  appropriate  em¬ 
ployee  unit  is  affected  by,  established  by, 
or  subject  to  State  mandate,  a  pay  ad¬ 
justment  in  such  unit  not  made  pursu¬ 
ant  to  State  mandate  shall  be  subject  to 
the  general  wage  and  salary  standard 
and  the  criteria  for  exception  thereto,  if 
applicable.  The  computation  of  the 
amount  of  such  pay  adjustment  appli¬ 
cable  to  an  appropriate  employee  unit 
(as  determined  pursuant  to  §  201.2)  shall 
be  made  in  accordance  with  the  rules 
set  forth  in  Subpart  E  of  this  part.  Any 
increase  in  wages  and  salaries  paid  pur¬ 
suant  to  State  mandate  shall  be  included 
in  the  computation  of  chargeable  in¬ 
creases  in  the  base  compensation  rate  of 
such  appropriate  employee  unit.  If  a  pro¬ 
posed  pay  adjustment  above  the  State 
mandated  level  would  result  in  an  in¬ 
crease  in  the  base  compensation  rate  for 
the  appropriate  employee  unit  in  excess 
of  the  general  wage  and  salary  standard 
or  applicable  exceptions  thereto  for 
which  prior  approval  is  not  required,  an 
application  for  approval  of  such  pay  ad¬ 
justments  shall  be  submitted  to  the  Pay 
Board  or  its  delegate,  as  appropriate. 

(d)  Pay  Board  action.  In  every  case 
subject  to  the  provisions  of  paragraph 
(a)  of  this  section,  the  Pay  Board  shall 
issue  its  decision  based  on  the  factual 
and  equitable  considerations  present  in 
such  case.  Consequently,  action  by  the 
Board  on  any  application  for  approval 
of  a  State  mandated  pay  adjustment 
submitted  under  the  provisions  of  para¬ 
graph  (a)  of  this  section  shall  be  subject 
to  such  terms  and  conditions  as  are 
equitable  and  appropriate  under  the  cir¬ 
cumstances  of  the  case.  In  addition,  in 
acting  on  any  such  application,  the 
Board  may  impose  additional  terms  and 
conditions  on  pay  adjustments  described 
in  paragraph  (c)  of  this  section  within 
the  affected  State,  and  may  impose  pro¬ 
cedural  requirements  in  addition  to  those 
provided  in  this  chapter.  No  provision  in 
this  section  shall  be  deemed  to  preclude 
the  submission  of  an  application  for  an 
exception  with  respect  to  an  individual 
appropriate  employee  unit,  pursuant  to 
the  provisions  of  §  201.30. 

(e)  Application  illustrated.  The  appli¬ 
cation  of  this  section  may  be  illustrated 
by  the  following  examples: 

Example  (1).  Public  school  teachers  In 
State  A  are  employees  of  local  school  dis¬ 
tricts.  State  A  mandates  a  minimum  salary 
which  In  some  districts  is  supplemented  by 


action  of  the  local  government.  The  govern¬ 
ment  of  State  A  proposes  to  Increase  the 
mandated  minimum  salary  from  $5,000  to 
$5,250  per  year.  This  proposed  pay  adjust¬ 
ment  is  a  Category  I  pay  adjustment  and 
may  not  be  Implemented  without  prior  ap¬ 
proval.  A  duly  authorized  official  of  State  A 
should  submit  an  application  to  the  Pay 
Board. 

Example  (2).  The  base  compensation  rate 
of  an  appropriate  employee  unit  of  500  pub¬ 
lic  school  teachers  employed  by  Local  School 
District  X  in  State  B  is  $4.  State  B,  with  Pay 
Board  approval,  mandates  an  increase  in  the 
minimum  salary  which,  when  applied  to  the 
salaries  paid  by  District  X,  results  In  an  ad¬ 
justment  of  10  cents  or  2%  percent,  in  the 
unit's  base  compensation  rate.  District  X  pro¬ 
poses  to  implement  additional  wage  and  sal¬ 
ary  increases  which  would  further  raise  the 
base  compensation  rate  by  12  cents.  The  total 
pay  adjustment  for  the  control  year  is  22 
cents  (10  cents +  12  cents).  Since  such  total 
pay  adjustment  Is  a  Category  III  pay  adjust¬ 
ment  and  does  not  exceed  5.5  percent  (22 
cents ■—  $4=5 .5  percent),  it  may  be  put  into 
effect  without  prior  approval. 

Example  (3).  Assume  the  same  facts  as  in 
Example  (2) ,  except  that  District  X  proposes 
to  implement  a  wage  and  salary  increase 
which  would  add  25  cents  to  the  unit's  base 
compensation  rate.  Since  the  total  pay  ad¬ 
justment  for  the  control  year  would  be  35 
cents  (10  cents +  25  cents),  and  such  amount 
exceeds  6.5  percent  of  the  unit’s  base  com¬ 
pensation  rate  (35  cents $4=8%  percent), 
the  amount  In  excess  of  5.5  percent  may  not 
be  put  into  effect  without  prior  approval. 
Since  this  is  a  Category  III  pay  adjustment, 
an  application  for  exception  should  be  sub¬ 
mitted  to  the  appropriate  district  director  of 
Internal  Revenue. 

Example  (4).  The  base  compensation  rate 
of  an  appropriate  employee  unit  of  1 ,250  pub¬ 
lic  school  teachers  employed  by  Local  School 
District  Y  in  State  C  is  $4.  State  C,  with  Pay 
Board  approval,  mandates  an  increase  in  the 
minimum  salary  which,  when  applied  to  the 
salaries  paid  by  District  Y,  results  in  an  in¬ 
crease  of  25  cents,  or  6%  percent  in  the  unit’s 
base  compensation  rate.  Since  the  State  man¬ 
dated  increase  has  been  approved  by  the  Pay 
Board,  District  Y  may  pay  the  new,  higher 
minimum  salaries,  without  any  further  ap¬ 
proval.  Although  the  mandated  increase, 
when  put  into  effct  by  District  Y,  applies  to 
a  unit  containing  more  than  1,000  employees, 
it  is  not  necessary  that  a  report  be  submitted 
by  District  Y.  Since  the  pay  adjustment  al¬ 
ready  exceeds  5.5  percent  of  the  unit’s  base 
compensation  rate,  no  increase  above  the 
mandated  increase  may  be  put  into  effect  by 
District  Y  during  the  control  year  without 
further  approval. 

Example  (5).  The  base  compensation  rate 
of  an  appropriate  employee  unit  of  600  public 
school  teachers  employed  by  Local  School 
District  Z  in  State  D  is  $4.  District  Z  imple¬ 
ments  a  wage  and  salary  increase  in  the 
amount  of  22  cents,  or  5.5  percent  of  the 
unit’s  base  compensation  rate.  Subsequently, 
during  the  same  control  year.  State  D  man¬ 
dates  an  increase  in  the  minimum  salary  and 
receives  Pay  Board  approval.  When  applied 
to  the  salaries  paid  by  District  Z,  the  State 
mandate  results  in  an  increase  of  10  cents,  or 
2.5  percent  in  the  unit’s  base  compensation 
rate.  The  total  pay  adjustment  in  District 
Z’s  control  year  is  therefore  8  percent  (5.5 
percent +  2.5  percent).  District  Z  may  imple¬ 
ment  the  mandated  increase  without  further 
approval,  subject  to  any  terms  and  condi¬ 
tions  attached  to  the  approval  of  the  man¬ 
date  by  the  Pay  Board. 
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PART  202— PRENOTIFICATION  AND 
REPORTING 

Subpart  A — Introduction 

Sec. 

202.1  Purpose. 

202.2  Classification  and  reclassification. 

202.3  Definitions. 

Subpart  B — Category  I  Pay  Adjustments 

202.10  Prenotiflcation  and  reporting  re¬ 

quirements. 

Subpart  C — Category  II  Pay  Adjustments 

202.20  Prenotiflcation  and  reporting  re¬ 

quirements. 

Subpart  D — Category  III  Pay  Adjustments 

202.30  Prenotification  and  reporting  re¬ 

quirements. 

Authority  :  The  provisions  of  this  Part  202 
issued  under  Economic  Stabilization  Act  of 
1970,  as  amended;  Public  Law  92-210,  85  Stat. 
743;  Executive  Order  No.  11640,  37  F.R.  1213 
(1972),  as  amended  by  Executive  Order  No. 
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11660,  37  F.R.  6175  (1972);  and  Cost  of  Liv¬ 
ing  Council  Order  No.  3,  36  F.R.  20202  (1972) , 
as  amended. 

Subpart  A — Introduction 

§  202.1  Purpose. 

The  purpose  of  the  regulations  in  this 
part  is  to  establish  rules  for  prenotifica¬ 
tion  and  reporting  with  respect  to  wage 
and  salary  payments  made  (or  proposed 
to  be  made)  to  employees  on  or  after 
November  14,  1971.  These  rules  are  de¬ 
signed  to  provide  an  orderly  system  for 
compliance  with  the  objectives  of  the 
Pay  Board  and  the  Cost  of  Living  Coun¬ 
cil  in  stabilizing  wages  and  salaries. 

§  202.2  Classification  and  reclassifica¬ 
tion. 

(a)  In  general.  For  purposes  of  the 
regulations  in  this  chapter — 

(1)  Category  I.  A  Category  I  pay  ad¬ 
justment  means  a  pay  adjustment 
which — 

(1)  Applies  to  or  affects  an  appropriate 
employee  unit  containing  5,000  or  more 
employees; 

(ii)  Applies  to  or  affects  any  number 
of  employees  who  are  engaged  in  con¬ 
struction  and  is  pursuant  to  a  collective- 
bargaining  agreement;  or 

(iii)  Applies  to  or  affects  any  number 
of  employees  of  units  or  instrumentali¬ 
ties  of  local  government  and  is  mandated 
by  the  action  of  a  legislative  or  adminis¬ 
trative  body  or  an  executive  officer  of  a 
State  government. 

(2)  Category  II.  A  Category  n  pay 
adjustment  means  a  pay  adjustment 
which  applies  to  or  affects  an  appropri¬ 
ate  employee  unit  containing  more  than 
999  and  fewer  than  5,000  employees  and 
which  is  not  defined  as  a  Category  I  pay 
adjustment  within  the  meaning  of  sub- 
paragraph  (1)  (ii)  or  (iil>  of  this 
paragraph. 

(3)  Category  III.  A  Category  III  pay 
adjustment  means  a  pay  adjustment 
which  applies  to  or  affects  an  appropri¬ 
ate  employee  unit  containing  fewer  than 
1,000  employees  and  which  is  not  defined 
as  a  Category  I  pay  adjustment  within 
the  meaning  of  subparagraph  (1)  (ii) 
or  (iii)  of  this  paragraph. 

(b)  Reclassification  of  pay  adjust¬ 
ments.  For  provisions  with  respect  to  re¬ 
classification  of  pay  adjustments,  see 
§  101.29  of  this  title. 

§  202.3  Definitions. 

For  purposes  of  this  part,  the  term — 

“Appropriate  employee  unit”  or  “unit” 
means  a  group  of  employees  as  defined 
in  §  201.2,  or,  if  appropriate,  §  201.82(a) 
of  this  chapter. 

“Construction”  means  that  work  de¬ 
fined  by  section  11  <a)  of  Executive 
Order  No.  11588,  36  F.R.  6339  (1971). 

“Control  year”  means,  with  respect  to 
an  appropriate  employee  unit,  the  period 
of  time  determined  pursuant  to  §  201.52, 
or,  if  appropriate,  §  201.82(d)  of  this 
chapter. 

“Fiscal  year”  means  an  employer’s 
customary  fiscal  accounting  period. 

“General  wage  and  salary  standard” 
means  the  standard  defined  in  §  201.10 
(a)  of  this  chapter. 


“Pay  adjustment”  means  an  increase 
in  wages  and  salaries  as  defined  in  §  201.2 
of  this  chapter,  including  any  increase  in 
the  average  hourly  qualified  benefit  rate, 
whether  or  not  in  excess  of  the  qualified 
benefit  standard  defined  in  §  201.59(g). 

“Pay  Board”  or  “Board”  means  the 
Pay  Board  established  pursuant  to  Ex¬ 
ecutive  Order  No.  11640,  37  F.R.  1213 
(1972),  as  amended. 

“Prenotification”  means  notice  sub¬ 
mitted  to  the  Pay  Board,  relating  to  a 
proposed  pay  adjustment,  on  forms  pre¬ 
scribed  by  and  pursuant  to  instructions 
issued  by  the  Board. 

“Report”  means  notice  submitted  to 
the  Pay  Board  or  its  delegate,  relating 
to  a  pay  adjustment  put  into  effect,  on 
forms  prescribed  by  and  pursuant  to 
instructions  issued  by  the  Board. 

Subpart  B — Category  I  Pay 
Adjustments 

§  202.10  Prcnoli fixation  ami  reporting 
requ  i  rcmcn  is. 

(a)  General  rules — (1)  Prenotifica¬ 
tion  required.  Except  as  provided  in 
paragraph  (b)  of  this  section,  a  Cate¬ 
gory  I  pay  adjustment  shall  not  be  put 
into  effect  unless  prenotification  of  such 
proposed  pay  adjustment  has  been  sub¬ 
mitted  to  the  Pay  Board  and  the  Pay 
Board  has  approved  such  proposed  pay 
adjustment.  Generally,  prenotification 
shall  be  submitted  not  less  than  60  days 
prior  to  the  effective  date  of  such  pro¬ 
posed  pay  adjustment,  or  as  soon  there¬ 
after  as  the  amount  and  timing  of  such 
proposed  pay  adjustment  have  been 
determined. 

(2)  Content  of  prenotification.  Pre¬ 
notification  shall  be  submitted  on  forms 
prescribed  by  and  pursuant  to  instruc¬ 
tions  issued  by  the  Pay  Board.  In 
addition — 

(i)  Collective  bargaining  agreements. 
Prenotification  of  pay  adjustments  pur¬ 
suant  to  a  collective  bargaining  agree¬ 
ment  shall  include  copies  of  such  agree¬ 
ment  and  the  prior  succeeded  agreement, 
if  any,  and  a  written  summary  of  such 
pay  adjustments. 

(ii)  Pay  practices.  Prenotification  of 
pay  adjustments  pursuant  to  a  pay  prac¬ 
tice  shall  include  a  written  summary  of 
such  pay  adjustments. 

(b)  Special  rules — (1)  State  and  local 
governments — (i)  Waiver  of  prenotifica¬ 
tion.  Prenotification  of  a  Category  I  pay 
adjustment  need  not  be  submitted  to  the 
Pay  Board  if  such  pay  adjustment — 

(a)  Applies  to  or  affects  an  appropri¬ 
ate  employee  unit  consisting  of  employ¬ 
ees  of  a  State,  a  local  government,  the 
District  of  Columbia,  or  any  unit  or  in¬ 
strumentality  thereof, 

<b)  Does  not  exceed  the  general  wage 
and  salary  standard,  and 

(c)  Is  not  a  mandated  pay  adjustment 
within  the  meaning  of  §  202.2(a)  (1)  (iii). 

(ii)  Reporting.  A  report  of  a  pay  ad¬ 
justment  referred  to  in  subdivision  (i)  of 
this  subparagraph  shall  be  made  to  the 
Pay  Board  within  10  days  after  the  pay 
adjustment  has  been  put  into  effect,  un¬ 
less  such  pay  adjustment  is  covered  by  a 
certification  submitted  by  the  employer 


in  the  manner  prescribed  by  §  201.93  of 
this  chapter. 

(2)  Existing  contracts  and  pay  prac¬ 
tices  previously  set  forth.  Category  I  pay 
adjustments  made  pursuant  to  the  terms 
of  employment  contracts  and  pay  prac¬ 
tices  previously  set  forth  which  existed 
prior  to  November  14,  1971,  are  subject 
to  the  provisions  of  §  201.35  of  this  chap¬ 
ter.  Prenotification  shall  be  submitted 
to  the  Pay  Board  not  less  than  90  days 
prior  to  the  scheduled  effective  date  of 
any  such  Category  I  pay  adjustment 
which  would  cause  the  total  of  wage 
and  salary  increases  for  the  appropriate 
control  year  to  exceed  7  percent  (except 
for  pay  adjustments  which  are  within 
§  201.35(c)).  Prenotification  shall  be 
submitted  to  the  Pay  Board  not  less  than 
60  days  prior  to  the  scheduled  effective 
date  of  all  other  Category  I  pay  adjust¬ 
ments  which  are  subject  to  the  provisions 
of  §  201.35  (except  for  pay  adjustments 
which  are  within  §  201.35(c) ).  Except  as 
provided  in  §  201.35,  such  Category  I  pay 
adjustments  may  be  put  into  effect  with¬ 
out  prior  approval  of  the  Pay  Board. 

(3)  Retroactivity.  A  Category  I  pay 
adjustment  which  is  within  the  pro¬ 
visions  of  §  201.31,  201.32,  201.33,  201.34, 
or  201.36  of  this  chapter  is  subject  to  the 
prenotification  and  reporting  require¬ 
ments  of  the  applicable  section  and  may 
be  implemented  only  in  accordance  with 
the  procedures  prescribed  therein. 

(4)  Construction  contracts.  A  Category 
I  pay  adjustment  which  applies  to  or 
affects  employees  who  are  engaged  in 
construction  and  which  is  determined 
pursuant  to  a  collective  bargaining  agree¬ 
ment  shall  not  be  put  into  effect  unless 
prenotiflcation  of  such  proposed  pay  ad¬ 
justment  has  been  submitted  to  the  Con¬ 
struction  Industry  Stabilization  Commit¬ 
tee  and  the  Construction  Industry 
Stabilization  Committee  has  approved 
such  proposed  pay  adjustment. 

(5)  Executive  and  variable  compensa¬ 
tion.  A  Category  I  pay  adjustment  which 
is  within  the  provisions  of  Subpart  F  of 
Part  201  of  this  chapter  is  subject  to 
the  prenotification  and  reporting  re¬ 
quirements  of  such  subpart  and  may  be 
implemented  only  in  accordance  with 
the  procedures  prescribed  therein.  An 
application  for  an  exception  to  the  provi¬ 
sions  of  such  subpart  shall  be  submitted 
to  the  Pay  Board  in  accordance  with 
the  procedures  set  forth  in  Part  205  of 
this  chapter. 

(6)  Individual  increases.  Prenotifica¬ 
tion  of  proposed  Category  I  pay  adjust¬ 
ments  which  apply  to  individual  em¬ 
ployees  within  an  appropriate  employee 
unit  during  a  control  year  (e.g.,  through 
operation  of  a  merit  plan,  whether  or 
not  “qualified”  under  §  201.16  of  this 
chapter,  which  provides  for  individual 
increases  on  a  random  or  variable  timing 
basis)  shall  be  submitted  to  the  Pay 
Board  in  the  following  manner: 

(i)  Budgeted  pay  adjustments.  If  the 
pay  adjustments  for  a  control  year  are 
budgeted  in  advance  of  such  control  year, 
prenotiflcation  shall  be  submitted  to  the 
Pay  Board  not  less  than  60  days  prior  to 
the  first  day  of  such  control  year,  or  as 
soon  thereafter  as  the  amount  and  tim- 
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ing  of  such  proposed  pay  adjustments 
have  been  determined. 

(ii)  Nonbudgeted  pay  adjustments — 

(a)  Initial  prenotification.  If  such  pay 
adjustments  are  not  budgeted  in  advance 
of  a  control  year,  prenotiflcation  shall  be 
submitted  to  the  Pay  Board  not  less  than 
60  days  prior  to  the  first  day  of  such  con¬ 
trol  year,  or  as  soon  thereafter  as  reason¬ 
able  and  supportable  estimates  of  the 
amount  and  timing  of  pay  adjustments 
anticipated  or  planned  for  during  such 
control  year  can  be  provided.  Such  pre¬ 
notification  shall  include  such  estimates 
and  the  grounds  therefor. 

(b)  Second  prenotification.  If  initial 
prenotification  has  been  submitted  under 
the  provisions  of  this  subdivision,  further 
prenotification  shall  be  submitted  to  the 
Pay  Board  not  later  than  60  days  prior 
to  the  midpoint  of  the  control  year,  or  as 
soon  thereafter  as  reasonable  and  sup¬ 
portable  estimates  of  the  amount  and 
timing  of  all  pay  adjustments  anticipated 
or  planned  for  in  such  control  year  can 
be  provided.  Such  further  prenotification 
shall  include  such  estimates  and  the 
grounds  therefor  and  shall  also  include 
information  as  to  all  pay  adjustments 
previously  put  into  effect  during  the  con¬ 
trol  year. 

(iii)  Limitation  on  pay  adjustments. 
The  total  of  wage  and  salary  increases 
put  into  effect  during  a  control  year  in 
a  unit  for  which  prenotification  has 
been  submitted  under  the  provisions  of 
this  subparagraph  shall  at  no  time  ex¬ 
ceed  the  maximum  permissible  annual 
aggregate  wage  and  salary  increase 
which  has  been  approved  by  the  Pay 
Board  following  such  prenotification. 

(7)  Cost  of  living  allowance  increases. 
Prenotification  of  proposed  Category  I 
pay  adjustments  for  a  control  year  in 
which  increases  in  wages  and  salaries 
calculated  pursuant  to  the  provisions  of 
§  201.64(a)  (relating  to  cost  of  living  al¬ 
lowance  calculations)  are  to  be  paid, 
shall  be  submitted  to  the  Pay  Board  in 
the  following  manner: 

(i)  Initial  prenotification.  The  initial 
prenotification  of  pay  adjustments  for 
such  control  year  shall  include  reason¬ 
able  and  supportable  estimates  of  such 
cost  of  living  allowance  increases,  if  the 
precise  amounts  of  such  increases  are  not 
known  when  such  prenotification  is  sub¬ 
mitted. 

(ii)  Further  prenotification.  If,  when 
the  precise  amounts  of  such  cost  of  liv¬ 
ing  allowance  increases  become  known, 
such  amounts  do  not  exceed  the  amounts 
prenotifled  under  subdivision  (i)  of  this 
subparagraph  and  approved  by  the  Pay 
Board  pursuant  to  such  prenotification, 
such  increases  may  be  put  into  effect  as 
scheduled.  However,  if  the  precise 
amounts  exceed  amounts  previously  pre¬ 
notifled  and  approved,  the  portions  of 
such  increases  in  excess  of  the  amounts 
previously  prenotifled  and  approved  may 
not  be  put  into  effect  without  specific 
prenotification  and  approval.  Such  fur¬ 
ther  prenotification  shall  be  submitted 
to  the  Pay  Board  as  soon  as  practicable 
after  the  precise  amounts  of  such  In¬ 
creases  are  determined. 
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(c)  Monitoring  and  spot  checks. 
Category  I  pay  adjustments  shall  be 
subject  to  monitoring  and  spot  checks 
after  being  put  into  effect. 

Subpart  C — Category  II  Pay 
Adjustments 

§  202.20  Prcnotifiration  and  reporting 
requirements. 

(a)  General  rules — (1)  Report  re¬ 
quired.  Except  as  provided  in  paragraph 

(b)  of  this  section,  a  Category  II  pay 
adjustment  which  does  not  exceed  the 
general  wage  and  salary  standard,  or 
which  is  subject  to  the  provisions  of 
§  201.35  of  this  chapter  (i.e.,  pursuant  to 
the  terms  of  an  employment  contract  or 
pay  practice  previously  set  forth  which 
existed  prior  to  November  14,  1971),  or 
which  is  within  the  provisions  of  §  201.15, 
§  201.16,  or  §  201.19  of  this  chapter,  may 
be  put  into  effect  without  prior  appro¬ 
val  of  the  Pay  Board.  Except  as  pro¬ 
vided  in  paragraph  (b)  of  this  section, 
a  report  of  such  a  Category  II  pay  ad¬ 
justment  shall  be  made  to  the  Pay  Board 
within  10  days  after  the  pay  adjustment 
is  put  into  effect. 

(2)  Content  of  report.  Reports  shall  be 
submitted  on  forms  prescribed  by  and 
pursuant  to  instructions  issued  by  the 
Pay  Board.  In  addition — 

(1)  Collective  bargaining  agreements. 
A  report  of  pay  adjustments  pursuant  to 
a  collective  bargaining  agreement  shall 
include  copies  of  such  agreement  and  the 
prior  succeeded  agreement,  if  any,  and  a 
written  summary  of  such  pay  adjust¬ 
ments. 

(ii)  Pay  practices.  A  report  of  pay  ad¬ 
justments  pursuant  to  a  pay  practice 
shall  include  a  written  summary  of  such 
pay  adjustments. 

(b)  Special  rules — (1)  State  and  local 
governments.  Notwithstanding  any  other 
provision  of  this  paragraph,  a  Category 
II  pay  adjustment  which  applies  to  or 
affects  an  appropriate  employee  unit 
consisting  of  employees  of  a  State,  a  local 
government,  the  District  of  Columbia,  or 
any  unit  or  instrumentality  thereof,  and 
does  not  exceed  the  general  wage  and 
salary  standard  or  any  exceptions  thereto 
which  do  not  require  prior  approval 
within  the  meaning  of  paragraph  (c)  of 
this  section,  need  not  be  reported  to  the 
Pay  Board,  if  such  pay  adjustment  is 
covered  by  a  certification  submitted  by 
the  employer  in  the  manner  prescribed 
by  §  201.93  of  this  chapter. 

(2)  Existing  contracts  and  pay  prac¬ 
tices  previously  set  forth.  Category  n 
pay  adjustments  made  pursuant  to  the 
terms  of  employment  contracts  and  pay 
practices  previously  set  forth  which  ex¬ 
isted  prior  to  November  14,  1971,  are 
subject  to  the  provisions  of  §  201.35  of 
this  chapter.  Prenotification  shall  be 
submitted  to  the  Pay  Board  not  less  than 
90  days  prior  to  the  scheduled  effective 
date  of  any  such  pay  adjustment  which 
would  cause  the  total  of  wage  and  salary 
increases  for  the  appropriate  control 
year  to  exceed  7  percent  (except  for  pay 
adjustments  which  are  within  §  201.35 

(c)  (2)  (ii)  (b) ) . A  report  shall  be  made  to 
the  Pay  Board  within  10  days  after  any 
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other  Category  II  pay  adjustment  sub¬ 
ject  to  the  provisions  of  §  201.35  is  put 
into  effect.  Except  as  provided  in  §  201.35 
all  such  pay  adjustments  may  be  put  into 
effect  wihout  prior  approval  of  the  Pay 
Board. 

(3)  Retroactivity.  A  Category  II  pay 
adjustment  which  is  within  the  pro¬ 
visions  of  §  201.31,  §  201.32,  §  201.33, 
§  201.34,  or  §  201.36  of  this  chapter  is 
subject  to  the  prenotification  and  report¬ 
ing  requirements  of  the  applicable  sec¬ 
tion  and  may  be  implemented  only  in 
accordance  with  the  procedures  pre¬ 
scribed  therein. 

(4)  Nonunion  construction.  Certain 
Category  II  pay  adjustments  which  ap¬ 
ply  to  or  affect  employees  engaged  in 
construction  and  which  are  not  deter¬ 
mined  pursuant  to  collective  bargaining 
agreements  are  subject  to  the  provisions 
of  Subpart  G  of  Part  201  of  this  chapter. 
Such  pay  adjustments  are  subject  to  the 
reporting  requirements  of  such  subpart 
and  may  be  implemented  only  in  accord¬ 
ance  with  the  procedures  prescribed 
therein. 

(5)  Executive  and  variable  compensa¬ 
tion.  A  Category  II  pay  adjustment  which 
is  within  the  provisions  of  Subpart  F  of 
Part  201  of  this  chapter  is  subject  to  the 
prenotification  and  reporting  require¬ 
ments  of  such  subpart  and  may  be  im¬ 
plemented  only  in  accordance  with  the 
procedures  prescribed  therein.  An  appli¬ 
cation  for  an  exception  to  the  provisions 
of  such  subpart  shall  be  submitted  to  the 
Pay  Board  in  accordance  with  the  pro¬ 
cedures  set  forth  in  Part  205  of  this 
chapter. 

(6)  Individual  increases.  Category  II 
pay  adjustments  which  do  not  require 
prior  approval  and  which  apply  to  indi¬ 
vidual  employees  within  an  appropriate 
employee  unit  during  a  control  year  (e.g., 
through  operation  of  a  merit  plan, 
whether  or  not  “qualified”  under  §  201.16 
of  this  chapter,  which  provides  for  in¬ 
dividual  increases  on  a  random  or  vari¬ 
able  timing  basis)  shall  be  reported  to 
the  Pay  Board  in  the  following  manner: 

(i)  Budgeted  pay  adjustments — (a) 
Initial  report.  If  the  pay  adjustments  for 
a  control  year  are  budgeted  in  advance 
of  such  control  year,  a  report  of  all  such 
budgeted  pay  adjustments  shall  be  sub¬ 
mitted  to  the  Pay  Board  not  later  than 
10  days  after  the  start  of  such  control 
year.  If  such  pay  adjustments  are  made 
pursuant  to  a  qualified  merit  plan  for 
which  an  exception  is  claimed  pursuant 
to  §  201.16  of  this  chapter,  such  report 
shall  include  a  certification  that  such 
qualified  merit  plan  satisfies  the  require¬ 
ments  of  such  section. 

(b)  Further  report.  If  the  total  of  pay 
adjustments  actually  put  into  effect  dur¬ 
ing  the  control  year  does  not  exceed  the 
total  of  budgeted  pay  adjustments  re¬ 
ported  under  the  provisions  of  (a)  of  this 
subdivision,  no  further  report  is  required 
with  respect  to  such  control  year.  How¬ 
ever,  if  the  total  of  pay  adjustments 
actually  put  into  effect  during  the  con¬ 
trol  year  exceeds  the  total  of  budgeted 
pay  adjustments  reported  under  the  pro¬ 
visions  of  such  subdivision,  a  further  re- 
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port  of  all  pay  adjustments  actually  put 
into  effect  during  the  control  year  shall 
be  submitted  to  the  Pay  Board  as  soon  as 
practicable  after  the  amount  and  timing 
of  such  pay  adjustments  are  known,  but 
in  no  case  later  than  10  days  after  the 
close  of  the  control  year:  Provided,  how¬ 
ever,  That  the  total  of  pay  adjustments 
in  the  unit  for  the  control  year  shall 
not  exceed  the  maximum  permissible 
annual  aggregate  wage  and  salary  in¬ 
crease  without  prior  approval  of  the  Pay 
Board. 

(ii>  Nonbudgetcd  pay  adjustments — 
(a)  Initial  report.  If  the  pay  adjust¬ 
ments  for  a  control  year  are  not  budgeted 
in  advance  of  such  control  year,  a  report 
of  all  pay  adjustments  anticipated  or 
planned  for  during  such  control  year 
shall  be  submitted  to  the  Pay  Board  not 
later  than  10  days  after  the  start  of  such 
control  year.  Such  report  shall  include 
reasonable  and  supportable  estimates  as 
to  the  amount  and  timing  of  pay  adjust¬ 
ments.  If  such  pay  adjustments  are  made 
pursuant  to  a  qualified  merit  plan  for 
which  an  exception  is  claimed  pursuant 
to  §  201.16  of  this  chapter,  such  report 
shall  include  a  certification  that  such 
qualified  merit  plan  satisfies  the  require¬ 
ments  of  such  section. 

(b)  Second  report.  If  an  initial  report 
of  nonbudgeted  pay  adjustments  has 
been  submitted  under  the  provisions  of 
(a)  of  this  subdivision,  a  second  report 
shall  be  submitted  to  the  Pay  Board  not 
later  than  10  days  after  the  midpoint 
of  the  control  year.  Such  second  report 
shall  include  information  as  to  all  pay 
adjustments  previously  put  into  effect 
during  the  control  year  and  all  pay  ad¬ 
justments  anticipated  or  planned  for 
during  the  remainder  of  such  control 
year.  Such  report  shall  include  reason¬ 
able  and  supportable  estimates  as  to  the 
amount  and  timing  of  all  pay  adjust¬ 
ments  not  previously  put  into  effect. 

(c)  Further  report.  If  the  total  of  pay 
adjustments  actually  put  into  effect  dur¬ 
ing  the  control  year  does  not  exceed  the 
total  of  pay  adjustments  reported  in  the 
second  report  submitted  under  the  pro¬ 
visions  of  <b)  of  this  subdivision,  no 
further  report  is  required  with  respect  to 
such  control  year.  However,  if  the  total  of 
pay  adjustments  actually  put  into  effect 
during  the  control  year  exceeds  the  total 
of  pay  adjustments  reported  in  such  sec¬ 
ond  report,  a  further  report  of  such  pay 
adjustments  actually  put  into  effect  shall 
be  submitted  to  the  Pay  Board  as  soon 
as  practicable  after  the  amount  and 
timing  of  such  pay  adjustments  are 
known,  but  in  no  case  later  than  10  days 
after  the  close  of  the  control  year:  Pro¬ 
vided,  however,  That  the  total  of  pay  ad¬ 
justments  in  the  unit  for  the  control 
year  shall  not  exceed  the  maximum  per¬ 
missible  annual  aggregate  wage  and 
salary  increase  w-ithout  prior  approval 
of  the  Pay  Board. 

(7)  Catchup.  A  report  of  a  Category 
II  pay  adjustment  with  respect  to  w’hich 
a  catchup  exception  is  claimed  under  the 
provisions  of  §  201.15  of  this  chapter 
shall  include  a  certification  that  the  con¬ 
ditions  of  such  section  are  satisfied. 


(8)  Cost  of  living  allowance  increases. 
Reports  of  Category  II  pay  adjustments 
for  a  control  year  in  which  increases  in 
w'ages  and  salaries  calculated  pursuant 
to  the  provisions  of  §  201.64(a)  (relat¬ 
ing  to  cost  of  living  allowance  calcula¬ 
tions)  are  to  be  paid,  shall  be  submitted 
to  the  Pay  Board  in  the  following 
manner: 

(i)  Initial  report.  If  a  report  is  sub¬ 
mitted  to  the  Pay  Board  with  respect  to 
pay  adjustments  during  such  control 
year,  prior  to  the  date  on  which  such 
cost  of  living  allowance  increases  are  to 
be  paid,  and  the  precise  amounts  of  such 
cost  of  living  allowance  increases  are  not 
known  when  such  report  is  submitted, 
such  report  shall  include  reasonable  and 
supportable  estimates  of  such  amounts. 

(ii)  Further  report.  If,  when  the  pre¬ 
cise  amounts  of  such  cost  of  living  allow¬ 
ance  increases  become  known,  such 
amounts  do  not  exceed  the  amounts  re¬ 
ported  under  subdivision  (i)  of  this  sub- 
paragraph,  no  further  report  of  such 
increases  is  required.  However,  if  the  pre¬ 
cise  amounts  exceed  the  amounts  pre¬ 
viously  reported,  a  report  of  such 
increases  shall  be  submitted  to  the  Pay 
Board  not  less  than  10  days  after  such 
increases  are  put  into  effect:  Provided, 
however.  That  the  total  of  pay  adjust¬ 
ments  in  the  unit  for  the  control  year 
shall  not  exceed  the  maximum  permis¬ 
sible  annual  aggregate  wage  and  salary 
increase  without  prior  approval  of  the 
Pay  Board. 

(9)  Exception  for  low  wage  employees. 
A  report  of  a  Category  II  pay  adjustment 
with  respect  to  which  an  exception  for 
low  wage  employees  is  claimed  under  the 
provisions  of  §  201.19  of  this  chapter  shall 
include  such  information  as  is  necessary 
to  demonstrate  the  applicability  of  such 
exception. 

(c)  Prior  approval.  A  Category  n  pay 

adjustment  which  exceeds  the  general 
wage  and  salary  standard,  is  not  within 
the  provisions  of  §  201.15,  §  201.16, 

§  201.19,  or  §  201.35  of  this  chapter,  and 
is  not  otherwise  permissible  under  the 
provisions  of  this  chapter,  shall  not  be 
put  into  effect  without  prior  approval  of 
the  Pay  Board.  An  application  for  ap¬ 
proval  of  such  a  proposed  Category  n 
pay  adjustment  shall  be  submitted  to  the 
Pay  Board  in  accordance  with  the  pro¬ 
cedures  set  forth  in  Part  205  of  this 
chapter. 

(d)  Monitoring  and  spot  checks.  Cate¬ 
gory  II  pay  adjustments  shall  be  subject 
to  monitoring  and  spot  checks  after  be¬ 
ing  put  into  effect. 

Subpart  D — Category  III  Pay 
Adjustments 

§  202.30  Pronolifioation  and  reporting 

requirements. 

(a)  General  rule.  Except  as  provided 
in  paragraph  (b)  of  this  section,  a  Cate¬ 
gory  III  pay  adjustment  which  does  not 
exceed  the  general  wage  and  salary 
standard,  which  is  subject  to  the  pro¬ 
visions  of  §  201.35  of  this  chapter  (i.e., 
pursuant  to  the  terms  of  an  employment 
contract  or  pay  practice  previously  set 
forth  which  existed  prior  to  November  14, 


1971),  or  which  is  within  the  provi¬ 
sions  of  §201.15,  §201.16,  §201.19  or 
§  201.94  of  this  chapter,  may  be  put  into 
effect  without  prior  approval  of  the  Pay 
Board.  Except  as  provided  in  paragraph 
(b)  of  this  section,  such  a  Category  III 
pay  adjustment  is  not  required  to  be  pre¬ 
notified  or  reported  to  the  Pay  Board. 

(b)  Special  rules — (1)  Catchup.  A  re¬ 
port  of  a  Category  III  pay  adjustment 
with  respect  to  which  a  catchup  excep¬ 
tion  is  claimed  under  the  provisions  of 
§201.15  of  this  chapter  shall  be  made 
to  the  appropriate  district  director  of 
Internal  Revenue  within  20  days  after 
the  pay  adjustment  is  put  into  effect. 
Such  report  shall  include  a  certification 
that  the  conditions  of  such  section  are 
satisfied. 

(2)  Retroactivity.  A  Category  III  pay 
adjustment  which  is  within  the  provi¬ 
sions  of  §  201.31,  201.32,  201.33,  201.34  or 
201.36  of  this  chapter  is  subject  to  the 
prenotification  and  reporting  require¬ 
ments  of  the  applicable  section  and  may 
be  implemented  only  in  accordance  with 
the  procedures  prescribed  therein. 

(3)  Nonunion  construction.  Certain 
Category  HI  pay  adjustments  wThich  ap¬ 
ply  to  or  affect  employees  engaged  in 
construction  and  which  are  not  deter¬ 
mined  pursuant  to  collective  bargaining 
agreements  are  subject  to  the  provisions 
of  Subpart  G  of  Part  201  of  this  chapter. 
Such  pay  adjustments  are  subject  to  the 
reporting  requirements  of  such  subpart 
and  may  be  implemented  only  in  accord¬ 
ance  with  the  procedures  prescribed 
therein. 

(4)  Executive  and  variable  compensa¬ 
tion.  A  Category  III  pay  adjustment 
which  is  within  the  provisions  of  Sub- 
part  F  of  Part  201  of  this  chapter  is 
subject  to  the  prenotification  and  re¬ 
porting  requirements  of  such  subpart 
and  may  be  implemented  only  in  accord¬ 
ance  with  the  procedures  prescribed 
therein.  An  application  for  an  exception 
to  the  provisions  of  such  subpart  shall 
be  submitted  to  the  Pay  Board  in  accord¬ 
ance  with  the  procedures  set  forth  in 
Part  205  of  this  chapter. 

(5)  Qualified  merit  plans.  A  report  of 
a  Category  HI  pay  adjustment  under  a 
qualified  merit  plan  with  respect  to 
which  an  exception  is  claimed  pursuant 
to  §  201.16  of  this  chapter  shall  be  made 
to  the  appropriate  district  director  of 
Internal  Revenue  within  20  days  after 
the  first  increase  under  such  a  plan  is 
paid  to  an  employee  during  a  control 
year.  Such  report  shall  include  a  certifi¬ 
cation  that  such  qualified  merit  plan 
satisfies  the  requirements  of  such  section. 

(6)  State  and  local  governments — (i) 
Certification.  Notwithstanding  any  other 
provision  of  this  paragraph,  a  Category 
HI  pay  adjustment  which  applies  to  or 
affects  an  appropriate  employee  unit 
consisting  of  employees  of  a  State,  a  local 
government,  the  District  of  Columbia,  or 
any  unit  or  instrumentality  thereof,  and 
which  is  put  into  effect  pursuant  to  the 
terms  of  §  201.15,  §  201.16,  or  §  201.19  of 
this  chapter,  need  not  be  reported  to  the 
Internal  Revenue  Service,  if  such  pay 
adjustment  is  covered  by  a  certification 
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submitted  by  the  employer  in  the  manner 
prescribed  by  §  201.93  of  this  chapter. 

(ii)  Certain  public  officials.  A  report 
of  a  pay  adjustment  put  into  effect  pur¬ 
suant  to  the  provisions  of  §  201.94  of  this 
chapter  shall  be  submitted  to  the  appro¬ 
priate  district  director  of  Internal  Reve¬ 
nue  within  20  days  after  such  pay 
adjustment  is  put  into  effect. 

(7)  Increases  pursuant  to  certain  wage 
reopening  provisions.  A  Category  III  pay 
adjustment  which  is  within  the  provi¬ 
sions  of  §  201.35(c)  of  this  chapter  shall 
be  put  into  effect  only  as  provided  in 
such  section  and  shall  be  subject  to  the 
prenotiflcation  and  reporting  require¬ 
ments  set  forth  therein. 

(c)  Prior  approval.  A  Category  III  pay 

adjustment  which  exceeds  the  general 
wage  and  salary  standard,  is  not  within 
the  provisions  of  §  201.15,  §  201.16, 

§201.19,  §  201.35,  or  §201.94  of  this 
chapter,  and  is  not  otherwise  permissible 
under  the  provisions  of  this  chapter, 
shall  not  be  put  into  effect  without  prior 
approval  of  the  Pay  Board  or  its  delegate. 
An  application  for  approval  of  such  a 
proposed  Category  III  pay  adjustment 
shall  be  submitted  to  the  appropriate  dis¬ 
trict  director  of  Internal  Revenue  in 
accordance  with  the  procedures  set  forth 
in  Chapter  IV  of  this  title. 

(d)  Monitoring  and  spot  checks.  Cate¬ 
gory  III  pay  adjustments  shall  be  subject 
to  monitoring  and  spot  checks  after 
being  put  into  effect. 
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205.37  When  to  file. 

205.38  Contents. 
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Subpart  D — Petition  and  Comment  on  Rule  Making 

Sec. 

205.50  Scope. 

205.51  Where  to  file. 

205.52  When  to  file. 

Subpart  E — Formal  Hearings 

205.60  Purpose  and  scope. 

205.61  Appointment  of  Presiding  Officer. 

205.62  Notice  of  hearing. 

205.63  Powers  and  duties  of  the  Presiding 

Officer. 

205.64  Record. 

Subpart  F — Retroactive  Pay  Adjustments 

205.80  Purpose  and  scope. 

205.81  Retroactive  pay  adjustment  chal¬ 

lenges;  proceedings. 

205.82  Board  decisions. 

Authority  :  The  provisions  of  this  Part  205 
are  Issued  under  the  Economic  Stabilization 
Act  of  1970,  as  amended.  Public  Law  91-379, 
84  Stat.  799;  Public  Law  91-558,  84  Stat.  1468; 
Public  Law  92-8,  85  Stat.  13;  Public  Law  92- 
15,  85  Stat.  38;  Public  Law  92-210,  85  Stat. 
743;  Executive  Order  No.  11640  (37  F.R.  1213, 
Jan.  27,  1972),  as  amended;  Cost  of  Living 
Council  Orders  No.  3  (36  P.R.  20202,  Oct.  16, 
1971)  and  No.  6  (37  F.R.  2727,  Feb.  4,  1972). 

Subpart  A — General 

§  205.1  Purpose  and  scope. 

(a)  This  part  establishes  procedures 
for — 

(1)  Appeals  from  adverse  actions  by 
the  Internal  Revenue  Service; 

(2)  Initial  action  on  requests  for  ex¬ 
ceptions  or  pay  challenges  and  review  of 
the  action  taken  with  respect  to  such 
requests  or  challenges; 

(3)  Petitions  and  comments  on  rule 
making; 

(4)  Formal  hearings  on  certain  wage 
and  salary  increases;  and 

(5)  Initial  action  on  retroactive  pay 
adjustments  and  review  of  the  action 
taken  with  respect  to  such  adjustments. 

(b)  Pursuant  to  section  214(b)  (3)  of 
the  Economic  Stabilization  Act  of  1970, 
as  amended,  if  any  small  business  enter¬ 
prise  files  a  request,  challenge,  applica¬ 
tion,  or  appeal  under  the  provisions  of 
this  part,  such  request,  challenge,  appli¬ 
cation,  or  appeal  will  be  accorded  expedi¬ 
tious  handling  by  affording  it  priority 
treatment. 

§  205.2  Definitions. 

For  purposes  of  this  part — 

“Act”  means  the  Economic  Stabiliza¬ 
tion  Act  of  1970,  as  amended. 

“Adverse  action”  means  an  action  by 
the  Board  or  IRS  denying  the  position, 
in  whole  or  in  part,  of  a  party  at  interest 
(as  defined  by  §  201.2  of  this  chapter) 
with  respect  to  a  pay  adjustment,  or  with 
respect  to  an  interpretation  issued  by 
IRS  or  ruling  issued  by  the  Office  of  the 
Chief  Counsel  for  the  Internal  Revenue 
Service. 

“Board”  means  the  Pay  Board  as  es¬ 
tablished  by  Executive  Order  No.  11627, 
and  as  continued  by  Executive  Order  No. 
11640  and  11660,  or  its  delegate.  The  term 
delegate,  as  here  used,  does  not  encom¬ 
pass  IRS  or  the  Office  of  the  Chief  Coun¬ 
sel  for  the  Internal  Revenue  Service. 

“District  Director”  means  a  district 
director  of  the  IRS. 


“Exception”  means  an  order  issued  by 
the  Board  or  its  delegate  to  a  person  as 
defined  by  §  201.2  of  this  chapter  waiving 
requirements  of  a  specific  rule,  regula¬ 
tion,  or  order  issued  pursuant  to  the  Act. 

“Hearing  Officer”  means  a  person  ap¬ 
pointed  by  the  Board  for  purposes  of 
conducting  a  hearing  in  accordance  with 
Subparts  B,  C,  E,  and  F  of  this  part. 

“IRS”  means  the  Internal  Revenue 
Service. 

“Pay  adjustment”  means  a  change  in 
wages  or  salaries. 

“Pay  challenge”  means  an  objection  to 
an  existing  contract  or  pay  practice  pre¬ 
viously  set  forth  in  accordance  with 
§  201.35  of  this  chapter,  filed  by — 

(a)  A  party  at  interest  as  defined  in 
§201.2  of  this  chapter;  or 

(b)  The  Chairman,  or  two  or  more 
other  members  of  the  Board. 

“Person  aggrieved”  means; 

(a)  In  cases  where  the  IRS  or  Board 
has  denied  the  position,  in  whole  or  in 
part,  of  a  party  at  interest  (as  defined 
by  §  201.2  of  this  chapter)  with  respect 
to  a  pay  adjustment,  a  person  who  is  a 
party  at  interest;  or 

(b)  In  cases  in  which  the  IRS  or  the 
Office  of  the  Chief  Counsel  for  the  Inter¬ 
nal  Revenue  Service  has  denied  the  posi¬ 
tion,  in  whole  or  in  part,  of  a  party  at 
interest  with  respect  to  an  interpreta¬ 
tion  or  ruling,  a  person  who  is  a  party  at 
interest. 

“Petition”  means  a  written  objection 
to  or  proposal  for  a  published  ruling  or 
regulation  promulgated  by  the  Board. 

“Regulation”  means  a  regulation  is¬ 
sued  by  the  Board  which  appears  in 
Chapter  II  of  Title  6,  Code  of  Federal 
Regulations. 

§  205.3  Representation. 

(a)  A  person  may  take  any  action  or 
make  any  appearance  which  is  required 
or  permitted  by  this  part  on  his  own 
behalf,  or  he  may  be  represented  by  any 
natural  person,  age  21  years  or  older, 
whom  he  has  designated  to  represent 
him.  Such  designation  shall  be  in  writing 
and  signed  by  the  person  legally  au¬ 
thorized  to  so  designate  and  shall  be  filed 
with  the  Board. 

(b)  Persons  acting  in  a  representative 
capacity  before  the  Pay  Board  may  be 
barred  from  appearances  before  the 
Board  for  disreputable  conduct  which 
includes,  but  is  not  limited  to,  the 
following: 

(1)  Filing  false  or  altered  documents, 
affidavits,  and  other  papers; 

(2)  Making  false  or  misleading  repre¬ 
sentations  either  orally  or  in  writing;  or 

(3)  Using  intemperate  or  abusive  lan¬ 
guage  or  engaging  in  disruptive  conduct 
before  the  Board  or  its  representative. 

§  205.4  Filing  of  documents. 

(a)  A  document  required  to  be  filed 
directly  with  the  Board  under  this  chap¬ 
ter  is  considered  filed  when  it  has  been 
received  at  the  Pay  Board  offices.  Docu¬ 
ments  received  after  regular  business 
hours  are  deemed  filed  on  the  next  regu¬ 
lar  business  day. 
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(b)  An  employer  or  employer  associa¬ 
tion  filing  any  document  with  respect 
to— 

(1) A  reporting,  prenotification,  or  cer¬ 
tification  requirement  under  this  chapter, 

(2)  A  request  for  exception, 

t3 »  A  challenge, 

<  4 )  A  retroactive  pay  adj  ustment,  or 

( 5  >  An  appeal  or  request  for  review, 

shall  at  the  same  time  serve  copies  of 
each  such  document  on  the  collective 
bargaining  agent,  if  any,  of  the  affected 
employee  unit.  If  any  of  the  above  docu¬ 
ments  is  filed  by  a  collective  bargaining 
agent,  such  collective  bargaining  agent 
must  at  the  same  time  sene  copies  of 
each  such  document  on  the  affected  em¬ 
ployer  or  employer  association. 

(c)  A  certificate  of  service  shall  ac¬ 
company  all  such  documents  filed  with 
the  Board. 

§  205.5  Computation  of  time. 

(a)  In  computing  any  period  of  time 
prescribed  or  allowed  by  this  chapter  for 
the  performance  of  any  act,  the  day  of 
the  act,  event,  or  default  on  which  the 
designated  period  of  time  begins  to  nm 
will  not  be  counted. 

<b>  If  the  last  day  of  the  period  falls 
on  a  Saturday,  Sunday,  or  a  Federal  legal 
holiday,  the  period  will  be  extended  to 
the  next  day  which  is  not  a  Saturday, 
Sunday,  or  Federal  legal  holiday. 

(c)  If  the  period  prescribed  or  allowed 
is  7  days  or  less,  an  intervening  Satur¬ 
day,  Sunday,  or  Federal  legal  holiday  will 
not  be  counted. 

§  205.6  Serv  ice. 

<a>  All  documents  required  to  be 
served  under  this  part  are  to  be  served 
personally,  by  registered  or  certified  mail, 
by  regular  U.S.  mail  (this  option  avail¬ 
able  only  for  service  by  the  Board), 
or,  where  circumstances  render  such 
service  impracticable,  service  will  be 
effected  as  provided  for  by  paragraph 
(e)  of  this  section. 

<b)  If  a  person  is  represented  by  a  duly 
authorized  representative,  service  on  the 
representative  shall  constitute  service  on 
the  person. 

(c)  A  certificate  of  service  shall  be 
filed  with  the  Board  for  each  document 
served. 

(d)  Service  by  mail  is  complete  upon 
mailing. 

(e)  Whenever  the  Board  serves  a  de¬ 
termination,  or  decision  and  order  upon 
a  person,  a  copy  of  such  determination,  or 
decision  and  order  will  also  be  served 
on  any  person  aggrieved.  If,  however, 
such  person  aggrieved  is  an  unrepre¬ 
sented  employee,  the  Board  will  provide 
the  employer  of  such  employee  with  a 
copy  of  such  determination,  or  decision 
and  order.  Such  employer  shall  immedi¬ 
ately  notify  any  employee  who  is  a  person 
aggrieved  of  the  nature  of  the  determina¬ 
tion,  or  decision  and  order  and  of  the 
availability  for  inspection  of  such  deter¬ 
mination,  or  decision  and  order.  Reason¬ 
able  rules  shall  be  established  by  the 
employer  with  respect  to  such  inspec¬ 
tions. 


§  205.7  Extension  of  time. 

If  an  action  is  required  to  be  taken 
within  a  prescribed  time  under  this 
chapter,  an  extension  of  time  will  be 
granted  only  upon  a  showing  of  good 
cause. 

§  205.8  Suhpenus;  witness  fees. 

(a)  The  Chairman  of  the  Board  or 
his  duly  authorized  agent  may  sign  and 
issue  subpenas. 

(b)  A  subpena  may  require  the  attend¬ 
ance  of  witnesses  and  the  production  of 
relevant  papers,  books,  and  documents 
in  the  possession  or  under  the  control  of 
the  person  served. 

(c)  A  subpena  may  be  served  by  any 
person  who  is  not  a  party  and  not  less 
than  18  years  of  age. 

(d)  The  original  subpena  bearing  a 
certificate  of  service  shall  be  filed  with 
the  issuing  official. 

(e)  A  witness  subpenaed  by  the  Board 
shall  be  paid  the  same  fees  and  mileage 
as  are  paid  witnesses  in  district  courts 
of  the  United  States. 

§  205.9  Request  for  subpena. 

(a)  The  Board  may  issue  a  subpena, 
at  the  request  of  a  party  at  interest  (or 
otherwise),  in  accordance  with  section 
206  of  the  Act.  The  Board  will  not  issue 
a  subpena  to  a  party  at  interest  for  use 
by  the  party.  A  request  for  a  subpena 
may  be  filed  with  the  Board  by  a  party  at 
interest  in  connection  with  any  proceed¬ 
ing  under  this  part.  The  party  at  inter¬ 
est  filing  such  a  request  shall  serve  a  copy 
of  the  request  (including  any  supporting 
documentation )  upon  any  other  party  at 
interest,  and  upon  any  person  (whether 
or  not  a  party  at  interest)  to  whom  the 
subpena  is  to  be  directed. 

(b)  A  request  for  subpena  must  in¬ 
clude  : 

(1)  The  names  of  the  parties  to  the 
proceeding,  the  number  of  employees  in 
the  unit,  and  the  case  number  if 
available ; 

(2)  A  specific  description  of  the 
papers,  books,  documents,  or  other  data 
to  be  produced; 

(3)  The  names  and  addresses  of  the 
officials  who  are  believed  to  have  custody 
of  such  documents; 

(4)  The  name  or  title  of  any  witness 
requested  to  appear  and  a  description 
of  the  information  sought  or  the  testi¬ 
mony  to  be  given  by  such  witness; 

(5)  A  certification  that  a  written  re¬ 
quest  for  the  same  information  has  been 
served  on  the  person  or  persons  to  whom 
the  subpena  is  to  be  directed  and  that 
such  request  was  denied  or  that  10  days 
have  elapsed  from  service  of  such  re¬ 
quest  without  receipt  of  the  requested  in¬ 
formation; 

(6)  A  statement  setting  forth  in  detail 
the  relevance  of  the  information  sought 
to  the  particular  proceeding,  with  specific 
references  to  Pay  Board  regulations; 

(7)  Argument  supporting  the  reason¬ 
able  scope  of  the  information  sought  as 
it  relates  to  the  particular  proceeding; 
and 

(8)  A  prima  facie  showing  that  the  in¬ 
formation  to  be  obtained  will  support 


the  position  of  the  party  at  interest  re¬ 
questing  the  subpena. 

(c)  A  request  for  subpena  shall  be  ac¬ 
companied  by  a  certification  that  a  copy 
of  such  request  has  been  served  upon  the 
persons  referred  to  in  paragraph  (a)  of 
this  section. 

(d)  A  request  for  a  subpena  shall  be 
filed  as  early  in  the  applicable  proceeding 
before  the  Pay  Board  as  is  feasible,  but 
not  later  than  30  days  after  commence¬ 
ment  of  the  proceeding  before  the  Board. 
For  purposes  of  the  preceding  sentence, 
a  proceeding  (e.g.  an  application  for  ex¬ 
ception,  a  party  at  interest  challenge,  an 
appeal  from  an  IRS  adverse  decision  with 
respect  to  a  pay  adjustment,  etc.)  shall 
be  deemed  to  have  commenced  before  the 
Board  upon  receipt  by  the  Board  of  the 
document  requiring  action,  or,  in  the 
case  of  a  Board-initiated  challenge,  upon 
service  (see  §  205.6(e))  by  the  Board  on 
the  parties  at  interest  of  a  notification  of 
such  challenge.  Failure  to  file  a  request 
for  a  subpena  within  30  days  of  the  com¬ 
mencement  of  a  proceeding  shall  result 
in  denial  of  the  request  for  subpena.  Not¬ 
withstanding  the  preceding  sentence,  the 
Board,  in  its  discretion,  may  grant  an 
extension  of  time  to  request  a  subpena 
upon  a  showing  of  good  cause. 

§  205.10  Motion  to  quash  issuance  of 
sulipena. 

Any  person  who  would  be  adversely 
affected  if  the  request  for  subpena  were 
granted  may,  within  14  days  of  the  fil¬ 
ing  of  the  request,  file  a  motion  with  the 
Board  to  limit  the  scope  of  such  subpena 
or  to  quash  its  issuance. 

§  205.11  Disclosure  of  information ;  re¬ 
quest  for  confidentiality. 

(a)  In  the  absence  of  the  filing  of  a 
request  for  confidentiality,  described  in 
paragraph  (b)  of  this  section,  or  if  the 
Board  determines  that  no  serious  injury 
would  result  from  disclosure,  the  Board 
may  release  any  document  or  other  in¬ 
formation  described  in  paragraph  (c)  of 
this  section  to  a  party  at  interest  request¬ 
ing  it,  provided  that  the  Board  deter¬ 
mines  that  the  information  is  relevant 
in  a  proceeding  before  the  Board.  If  a 
request  for  confidentiality  is  submitted 
and  the  Board  determines  that  the  infor¬ 
mation  is,  in  fact,  confidential,  disclosure 
may  still  be  made  in  accordance  with 
iheans  specially  designed,  on  a  case-by¬ 
case  basis,  to  protect  administrative  due 
process,  and,  at  the  same  time,  maintain 
confidentiality, 

( b )  Any  person  submitting  a  document 
to  the  Board  may  simultaneously  file  a 
request  for  confidentiality  setting  forth 
the  adverse  consequences  of  disclosure  of 
such  document  to  a  party  at  interest. 
Such  a  request  should  include — 

(1)  A  specific  description  of  those 
items  in  the  document  which  are  believed 
to  merit  confidential  treatment; 

(2)  Reasons  for  such  belief; 

(3)  A  description  of  those  persons  who 
already  have  knowledge  of  the  informa¬ 
tion  claimed  to  be  confidential;  and 

(4)  A  description  of  the  damage  that 
would  result  from  disclosure. 
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(c)  Any  document  or  other  informa¬ 
tion  submitted  to  the  Board  by  a  party  at 
interest  on  or  after  November  23,  1972  is 
subject  to  the  provisions  of  this  section, 
including  any  document  with  respect  to 
a  reporting,  prenotification,  or  certifica¬ 
tion  requirement  under  this  chapter,  a 
request  for  exception,  a  challenge,  a  ret¬ 
roactive  pay  adjustment,  an  appeal  or 
request  for  review,  or  any  document  sub¬ 
mitted  at  the  request  of  the  Board  or  in 
response  to  a  subpena  by  the  Board. 

§  205.12  Consolidations. 

Upon  the  initiative  of  the  Board,  the 
Chairman  of  the  Board,  a  Hearing  Of¬ 
ficer,  or  in  response  to  a  party’s  motion, 
two  or  more  appeals,  requests  for  excep¬ 
tion,  pay  challenges  or  other  cases  which 
involve  substantially  the  same  parties 
or  issues  which  are  closely  related,  may 
be  consolidated  if  it  is  found  that 
such  consolidation  will  expedite  the 
proceedings. 

Subpart  B — Appeals  From  IRS  Adverse 
Actions 

§  205.20  Purpose  and  scope. 

(a)  The  purpose  of  this  subpart  is  to 
establish  the  rules  of  practice  of  the 
Board  which  govern  the  conduct  of  its 
administrative  review  proceedings  with 
respect  to  appeals  from  IRS  adverse 
actions. 

(b)  The  Board  has  jurisdiction  to  con¬ 
sider  and  decide  appeals  from  adverse 
actions  by  IRS  and  the  Office  of  the 
Chief  Counsel  for  the  Internal  Revenue 
Service. 

(c)  The  Board  may  review  all  relevant 
questions  of  law  and  fact. 

(d)  Review  will  be  limited  to  the  evi¬ 
dence  in  the  record  before  IRS  or  the 
Office  of  the  Chief  Counsel  for  the  In¬ 
ternal  Revenue  Service  at  the  time  the 
adverse  action  was  taken  except  as 
otherwise  directed  by  the  Board. 

(e)  Determinations,  decisions  and 
other  actions  of  the  Board  pursuant  to 
§§  205.25  through  205.29  will  be  rendered 
by  the  Chairman  or  his  delegate  unless 
the  Pay  Board  directs  otherwise. 

§  205.21  Who  may  appeal. 

Any  person  aggrieved  by  an  action  of 
IRS  or  the  Office  of  the  Chief  Counsel 
for  the  Internal  Revenue  Service  taken 
or  issued  pursuant  to  Part  401  of  this 
title,  or  in  accordance  with  delegated 
authority,  may  file  an  appeal  with  the 
Board,  provided  that  a  determination  of 
violation  may  not  be  the  subject  of  an 
appeal. 

§  205.22  Where  to  file  appeal. 

(a)  An  appeal  to  the  Pay  Board  shall 
be  filed  with  the  IRS  official  who  issued 
the  adverse  action  being  appealed.  At  the 
same  time,  appellant  shall  serve  copies 
of  such  appeal  and  supporting  documents 
on  the  parties  at  interest  as  provided  for 
in  §  205.4  (b)  and  (c). 

(b)  Appeals  filed  under  paragraph  (a) 
of  this  section  will  be  attached  to  the  case 
file  and  forwarded  to  the  Board. 

§  205.23  When  to  file  appeal. 

Before  filing  an  appeal  under  this  sub¬ 
part,  a  recipient  of  an  adverse  action  by  a 


District  Director  must  have  exhausted 
his  administrative  remedies  within  IRS 
by  filing  a  timely  appeal  within  IRS  as 
permitted  by  §  401.601  of  this  title.  An 
appeal  to  the  Board  must  be  filed  with 
the  appropriate  IRS  official  within  30 
days  of  service  by  IRS  of  the  adverse 
action  upon  which  the  appeal  is  based. 

§  205.24  Contents. 

An  appeal  may  be  accompanied  by  a 
brief  and  must  include  the  name  and 
address  of  the  appellant  (and  of  other 
parties  at  interest),  a  clear  designation 
that  the  document  is  an  appeal  to  the 
Board,  a  copy  of  the  adverse  action  ap¬ 
pealed  from,  a  concise  statement  of  the 
facts  and  contentions,  grounds  for  ap¬ 
peal,  and  the  relief  requested,  and  a  cer¬ 
tification  that  he  has  complied  with 
§§  205.22  and  205.23. 

§  205.25  Screening  of  appeals. 

(a)  The  Board  will  determine  whether 
an  appeal  makes  a  prima  facie  showing 
that  the  adverse  action — 

(1 )  Was  erroneous  in  fact  or  in  law;  or 

(2)  In  the  case  of  a  decision  denying 
a  pay  adjustment, 

was  erroneous  in  fact  or  in  law  or  appears 
to  be  otherwise  inequitable. 

(b)  Where  the  Board  determines  that 
the  appeal  has  failed  to  make  a  prima 
facie  showing,  the  Board  may  summarily 
reject  the  appeal,  serve  a  copy  of  its  de¬ 
termination  upon  appellant,  and  advise 
him  that  he  may  request  review  in  ac¬ 
cordance  with  §  205.29  if  appropriate.  If 
review  is  not  available  under  §  205.29, 
appellant  will  be  advised  that  he  may 
seek  judicial  review  under  the  Act.  A 
copy  of  such  determination  will  also  be 
served  on  the  other  parties  at  interest  in 
accordance  with  §  205.6(e) . 

(c)  Where  the  Board  determines  that 
the  appellant  has  made  a  prima  facie 
showing,  it  will  proceed  in  accordance 
with  the  provisions  of  §§  205.26  through 
205.28. 

§  205.26  Record. 

(a)  The  case  file,  together  with  the 
appeal  and  briefs,  if  any,  and  any  state¬ 
ment  submitted  by  IRS  or  the  Office  of 
Chief  Counsel  for  the  Internal  Revenue 
Service,  as  appropriate,  will  constitute 
the  record  on  appeal. 

(b)  The  Board  on  its  own  motion  may 
request  any  additional  evidence  it  deems 
necessary. 

§  205.27  Informal  hearings. 

(a)  If  the  Board  in  its  discretion 
deems  that  a  healing  or  presentation  is 
advisable,  it  may  direct  that  an  informal 
hearing  or  presentation  be  held  before 
the  Board,  its  delegate,  or  a  Hearing 
Officer. 

(b)  The  Board  will  notify  the  appel¬ 
lant  and  other  parties,  as  appropriate, 
in  writing,  of  the  time  and  place  of  the 
hearing. 

(c)  The  appellant  and  other  parties, 
as  appropriate,  may  present  oral  argu¬ 
ment  and  submit  such  additional  docu¬ 
mentary  evidence  as  the  Hearing  Officer, 
the  Board,  or  its  delegate  deems  neces¬ 
sary  to  fully  disclose  the  position  of  the 
party  or  parties. 


(d)  If  a  Hearing  Officer  is  used,  he 
will  conduct  the  hearing  as  expeditiously 
as  possible  in  accordance  with  instruc¬ 
tions  received  from  the  Board. 

(e)  Within  30  days  after  the  close 
of  the  hearing,  the  Hearing  Officer,  if  one 
is  appointed,  will  submit  a  report  to  the 
Board  and,  if  the  Board  so  directs,  a 
recommendation  with  respect  to  the  ap¬ 
pellant’s  request  for  relief. 

§  205.28  Derision  by  Board. 

After  receipt  of  an  appeal  and  the  IRS 
record  (see  §  205.26)  or  at  the  conclusion 
of  a  hearing  or  presentation,  if  a  hearing 
or  presentation  has  been  provided  for — 

(a)  The  Board  will  consider  the  rec¬ 
ord,  issue  a  decision  in  writing,  and 
direct  it  and  an  appropriate  order  to  the 
appellant; 

(b)  A  copy  of  the  decision  and  order 
will  be  served  upon  the  appropriate  par¬ 
ties  in  accordance  with  §  205.6(e)  ;  and 

(c)  If  the  decision  denies  the  relief 
requested,  in  whole  or  in  part,  the  de¬ 
cision  will  contain  a  statement  of  the 
grounds  for  denial  unless  the  denial  is 
self-explanatory  or  is  affirming  a  prior 
denial.  Any  person  aggrieved  will  be  ad¬ 
vised  that  he  may  request  review  in  ac¬ 
cordance  with  §  205.29  if  appropriate.  If 
review  is  not  available  under  §  205.29, 
appellant  will  be  advised  that  he  may 
seek  judicial  review  under  the  Act. 

§  205.29  Review. 

(a)  Any  person  aggrieved  by  a  deter¬ 
mination  under  §  205.25(a)  (2)  or  by 
the  Board’s  decision  under  §  205.28, 
with  respect  to  a  pay  adjustment,  may 
request  review  within  14  days  of  service 
of  such  determination  or  decision. 

(b)  The  procedural  regulations  con¬ 
tained  in  §§  205.34  through  205.40  (re¬ 
lating  to  reviews)  are  generally  adopted 
with  respect  to  this  subpart. 

Subpart  C — Initial  Requests  for 

Exceptions  and  Pay  Challenges 

§  205.30  Purpose  and  scope. 

(a)  The  purpose  of  this  subpart  is  to 
establish  procedures  for  initial  action  by 
the  Board  on  requests  for  exceptions  or 
pay  challenges  and  for  review  by  the 
Board  of  the  action  taken  with  respect  to 
such  requests  or  challenges. 

(b)  This  subpart  shall  not  apply  to 
those  requests  in  which  the  initial  ad¬ 
verse  action  is  taken  by  IRS  pursuant  to 
authority  delegated  by  the  Board.  In 
those  cases  on  which  the  initial  adverse 
action  is  taken  by  IRS,  appeals  from  ad¬ 
verse  actions  may  be  filed  with  the  Board 
in  accordance  with  the  regulations  under 
Subpart  B  of  this  part. 

(c)  Any  case  involving  a  request  for 
exception  or  pay  challenge  filed  with  IRS 
and  certified  by  IRS  to  the  Board  with¬ 
out  decision  is  subject  to  this  subpart. 

(d)  In  all  cases  under  paragraph  (a) 
or  (b)  of  this  section,  filing  and 
processing  of — 

(1)  Requests  for  exceptions  shall  be 
filed  in  accordance  with  the  regulations 
issued  under  Subpart  D  of  Part  401  of 
this  title  unless  the  Board  directs 
otherwise. 

(2)  Pay  challenges  to  existing  con¬ 
tracts  and  pay  practices  previously  set 
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forth  by  parties  at  interest  shall  be  filed 
and  processed  in  accordance  with  the 
regulations  issued  under  Subpart  E  of 
Part  401  of  this  title  unless  the  Board 
directs  otherwise. 

§  20.1.3 1  Initial  action  on  requests  for 
exception. 

(a)  The  Board  in  its  discretion  may 
allow  the  applicant,  other  parties  at  in¬ 
terest  and  other  parties,  if  appropriate, 
to  make  an  oral  presentation,  or  provide 
for  an  informal  hearing  (pursuant  to 
§  205.39*,  or  a  formal  hearing  (pursuant 
to  Subpart  E  of  this  part  > . 

(b)  In  general,  the  Board  will  render 
its  decision  on  the  record  which  will  con¬ 
sist  of  the  request,  any  written  submis¬ 
sions  by  the  applicant  and  other  appro¬ 
priate  parties  to  the  IRS  or  the  Board,  if 
appropriate,  at  the  time  of  the  request, 
and  any  information  developed  by  the 
IRS.  However,  if  a  presentation  or  hear¬ 
ing  is  conducted  in  accordance  with 
paragraph  (a)  of  this  section,  the  record 
may  also  contain  an  account  of  such 
presentation  or  hearing  in  the  form  of  a 
report,  minutes,  or  transcript. 

(c)  After  considering  the  record  the 
Board  will  issue  a  decision  in  writing  and 
direct  it  and  an  appropriate  order 
to  the  person  filing  the  request  for 
exception. 

(d)  If  the  Board  grants  an  exception, 
it  will — 

(1)  Serve  upon  the  applicant,  other 
parties  to  the  proceedings,  and  any  other 
person  required  to  be  served  under  §  205.6 

(e)  a  copy  of  its  decision  and  order,  and 

(2)  Allow  any  person  aggrieved  to  re¬ 
quest  review  of  the  Board’s  action  pur¬ 
suant  to  §§  205.34  through  205.40. 

(e)  If  the  Board  denies  an  exception, 
in  whole  or  in  part,  it  will — 

(1)  Serve  upon  the  applicant,  other 
parties  to  the  proceedings,  and  any  other 
person  required  to  be  served  under 
§  205.6(e)  a  copy  of  its  decision  which 
will  contain  a  statement  of  the  grounds 
for  denial  unless  the  denial  is  self-ex¬ 
planatory,  and  an  appropriate  order,  and 

(2)  Allow  any  person  aggrieved  to  re¬ 
quest  review  of  the  Board’s  action  pur¬ 
suant  to  §§  205.34  through  205.40 

§  205.32  Application  for  leave  to  partic¬ 
ipate  in  pay  challenge  proceedings. 

(a*  Upon  receipt  of  a  pay  challenge, 
the  Board  will  notify  the  parties  at  in¬ 
terest  in  the  same  manner  as  provided 
for  in  §  205.6(e)  that  a  pay  challenge  has 
been  filed  and  that  they  may  participate 
in  the  proceedings  by  submitting  a  brief 
or  other  documentary  evidence,  or  other¬ 
wise  in  accordance  with  §  205.33. 

(b)  In  addition,  a  person  who  is — 

(1)  An  employer  whose  competitive 
position  in  a  labor  market  would  be  ad¬ 
versely  affected  if  the  challenge  were 
upheld,  or 

(2)  An  employee  representative,  or,  in 
the  absence  of  such  representative,  an 
employee  whose  bargaining  position 
would  be  adversely  affected  if  the  chal¬ 
lenge  were  upheld, 

may  make  timely  application  to  the 
Board  for  leave  to  participate  in  its  pro¬ 
ceedings.  Such  person  shall  state  his 


name  and  address,  identify  the  docket 
number  of  the  challenge,  if  known,  state 
specifically  the  manner  in  which  he  is 
interested  in  the  challenged  adjustment, 
specify  the  relief  sought,  and  sign  the 
application  for  leave  to  participate. 

(c)  Upon  receipt  of  an  application 
filed  in  accordance  with  paragraph  (b)  of 
this  section,  the  Board  will  determine 
whether  the  applicant’s  participation  in 
the  proceedings  will  contribute  to  the 
equitable  disposition  of  the  challenge. 

(d)  If  the  applicant  meets  the  re¬ 
quirement  of  paragraph  (c)  of  this  sec¬ 
tion,  he  will  be  granted  leave  to  par¬ 
ticipate  upon  such  terms  and  conditions 
as  the  Board  may  designate.  In  such 
case,  the  Board  will  notify  the  applicant 
in  writing  and  afford  him  a  reasonable 
opportunity  to  submit  documentary  evi¬ 
dence  or  briefs  in  support  of  his  position. 

(e)  If  the  Board  denies  leave  to  par¬ 
ticipate  in  the  proceedings,  it  will  so  no¬ 
tify  the  applicant  in  writing. 

§  205.33  Initial  action  on  pay  challenges. 

(a)  The  Board  in  its  discretion  may 
allow  an  oral  presentation,  or  provide 
for  an  informal  hearing  (pursuant  to 
§  205.39),  or  a  formal  hearing  (pursuant 
to  Subpart  E  of  this  part) . 

(b)  In  general,  the  Board  will  render 
its  decision  on  the  record  which  will 
consist  of  the  challenge,  any  informa¬ 
tion  developed  by  IRS  and  other  written 
submissions  by  the  parties  at  interest 
and  other  persons  granted  leave  to  par¬ 
ticipate  under  §  205.32(d).  However,  if  a 
presentation  or  hearing  is  conducted  in 
accordance  with  paragraph  (a)  of  this 
section,  the  record  may  also  contain  an 
account  of  such  presentation  or  hearing 
in  the  form  of  a  report,  minutes,  or 
transcript. 

(c)  After  considering  the  record,  the 
Board  will  issue  a  decision  in  writing  and 
direct  it  and  an  appropriate  order  to  the 
person  filing  the  pay  challenge. 

(d)  Where  the  Board  allows  the  chal¬ 
lenged  pay  adjustment  to  stand,  it  will 
serve  upon  each  party  to  the  proceedings 
a  copy  of  its  decision  and  order. 

(e)  Where  the  Board  denies  a  pay  ad¬ 
justment,  in  whole  or  in  part,  it  will  serve 
upon  the  parties  at  interest  (see 
§  205.6(e) )  and  other  parties  to  the  pro¬ 
ceedings  a  copy  of  its  decision  and  order. 
The  decision  will  contain  a  statement  of 
the  grounds  for  denial  unless  the  denial 
is  self-explanatory. 

(f)  Any  person  aggrieved  by  a  deci¬ 
sion  of  the  Board  under  paragraph  (c) 
of  this  section  may  request  review  by  the 
Board  pursuant  to  §  205.34. 

§  205.34  Scope  of  review. 

(a)  The  Board  will  review  the  ap¬ 
proval  or  the  denial  of  a  pay  adjustment 
if  the  request  for  review  makes  a  prima 
facie  showing  that — 

( 1 )  The  initial  action  was  erroneous  in 
fact  or  in  law  or 

(2)  It  appears  to  be  otherwise  inequi¬ 
table. 

(b)  If  the  Board  determines  that  the 
request  for  review  failed  to  make  a  prima 
facie  showing,  the  Board  may  summarily 
reject  the  request  for  review,  notify  the 


applicant  and  other  parties  at  interest 
of  its  action,  and  advise  the  applicant 
that  he  has  exhausted  his  administra¬ 
tive  remedies  and  that  he  may  seek  ju¬ 
dicial  review  under  the  Act. 

(c)  If  the  Board  determines  that  the 
request  for  review  has  made  a  prima  facie 
showing,  it  will  proceed  in  accordance 
with  the  provisions  of  §§  205.39  and 
205.40. 

§  205.35  Who  may  request  review. 

Any  person  aggrieved  may  request 
review  by  the  Board. 

§  205.36  Where  to  file. 

A  request  for  review  shall  be  filed  with 
the  Pay  Board,  2025  M  Street  NW., 
Washington,  DC  20508. 

§  205.37  When  to  file. 

A  request  for  review  must  be  filed 
within  14  days  of  service  of  the  decision 
allowing  or  denying  the  relief  requested. 

§  205.38  Contents. 

A  request  for  review  shall — 

(a)  Be  in  writing  and  signed  by  the 
party  requesting  such  review ; 

(b)  Be  designated  clearly  as  a  request 
for  review; 

(c)  Include  a  copy  of  the  adverse  ac¬ 
tion  from  which  review  is  requested; 

(d>  Contain  a  concise  statement  of  the 
grounds  for  review  and  the  requested 
relief ; 

and,  such  request  may  be'  accompanied 
by  briefs. 

§  205.39  Informal  hearings. 

(a)  If  the  Board  in  its  discretion 
deems  that  a  hearing  or  presentation  is 
advisable,  it  may  direct  that  an  informal 
hearing  or  presentation  be  held  before 
the  Board,  its  delegate,  or  a  Hearing 
Officer. 

(b)  The  Board  will  notify  the  parties 
at  interest  and  other  parties,  as  appro¬ 
priate,  in  writing,  of  the  time  and  place 
of  the  hearing. 

(c)  The  appellant  and  other  parties, 
as  appropriate,  may  present  oral  argu¬ 
ment  and  submit  such  additional  docu¬ 
mentary  evidence  as  the  Hearing  Officer, 
the  Board,  or  its  delegate  deems  neces¬ 
sary  to  fully  disclose  the  position  of  the 
party  or  parties. 

(d)  If  a  Hearing  Officer  is  used,  he 
will  conduct  the  hearing  as  expeditiously 
as  possible  in  accordance  with  instruc¬ 
tions  received  from  the  Board. 

(e)  Within  30  days  after  the  close  of 
the  hearing,  the  Hearing  Officer,  if  one  is 
used,  will  submit  a  report  to  the  Board, 
and,  when  the  Board  so  directs,  a  rec¬ 
ommendation  with  respect  to  the  dispo¬ 
sition  of  the  case. 

§  205.40  Decision  by  Board  on  review. 

(a)  The  Board  will  issue  a  decision  in 
writing  and  direct  it  and  an  appropriate 
order  to  the  person  requesting  review. 

(b)  A  copy  of  the  decision  and  order 
will  be  served  upon  the  parties  at  in¬ 
terest  (see  §  205.6(e) )  and  other  parties 
to  the  proceedings. 

(c)  If  the  decision  denies  the  relief 
requested  by  any  person  aggrieved,  in 
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whole  or  in  part,  the  decision  will  contain 
a  statement  of  the  grounds  for  denial 
unless  the  denial  is  self-explanatory  or 
is  affirming  a  prior  denial. 

(d)  Any  person  aggrieved  may  seek 
judicial  review  under  the  Act  if  the  de¬ 
cision  denies  the  relief  requested. 

Subpart  D — Petition  and  Comment  on 
Rule  Making 

§  203.50  Scope. 

The  Board  shall  afford  any  interested 
person  the  right  to  petition  or  comment 
on  the  issuance,  amendment,  or  repeal 
of  any  ruling  or  regulation  promulgated 
by  the  Board. 

§  205.51  \Hicre  to  file. 

Petitions  or  comments  shall  be  filed 
with  the  Pay  Board,  2025  M  Street  NW„ 
Washington,  DC  20508. 

§  205.52  When  to  file. 

A  petition  or  comment  may  be  filed 
at  any  time. 

Subpart  E — Formal  Hearings 

§  205.60  Purpose  and  scope. 

(a)  To  the  maximum  extent  possible, 
the  Board  will  conduct  formal  hearing 
for  the  purpose  of  hearing  arguments 
or  acquiring  information  bearing  on  a 
wage  or  salary  increase  or  proposed  wage 
or  salary  increase  if  such  increase  or 
proposed  increase  has  or  may  have  a  sig¬ 
nificantly  large  impact  upon  the  national 
economy. 

(b)  A  formal  hearing  held  pursuant  to 
this  subpart  will  be  open  to  the  public, 
but  such  hearings  may  be  closed  to  the 
public  for  the  purpose  of  receiving  infor¬ 
mation  considered  to  be  confidential 
under  section  205  of  the  Act. 

§  205.61  Appointment  of  Presiding 
Officer. 

If  a  formal  hearing  is  directed  by  the 
Board  in  accordance  with  §  205.60,  a 
Hearing  Officer  may  be  appointed  by  the 
Board  to  preside  over  such  hearing.  In 
the  absence  of  the  appointment  of  a 
Hearing  Officer,  the  Chairman,  or  his 
delegate,  will  preside  over  the  hearing. 

§  205.62  Notice  of  hearing. 

At  the  Board’s  discretion,  notice  will 
be  published  in  the  Federal  Register  of 
the  nature,  date,  and  time  of  the  hearing 
and  of  the  appointment  of  the  Hearing 
Officer  if  appropriate.  Thereafter,  all 
documents  and  other  papers  shall  be  filed 
with  the  Hearing  Officer,  or  in  the 
absence  of  the  appointment  of  a  Hearing 
Officer,  with  the  Executive  Secretariat 
of  the  Board. 

§  205.63  Powers  and  duties  of  the  Pre¬ 
siding  Officer. 

(a)  In  addition  to  any  other  powers 
specified  in  this  part,  the  presiding  officer 
shall  have  the  power: 

(1)  To  administer  oaths  and  affirma¬ 
tions; 

(2)  To  examine  or  cross-examine 
witnesses; 

(3)  To  issue  subpenas  authorized  by 
the  Act; 


(4)  To  rule  upon  offers  of  proof  and 
receive  evidence; 

(5)  To  regulate  the  course  and  con¬ 
duct  of  the  hearing,  including — 

(i)  Continuing  the  hearing  from  day 
to  day  or  adjourning  it  to  a  later  date  or 
different  place  by  announcement  thereof 
at  the  hearing  or  by  other  appropriate 
notice; 

(ii)  Taking  official  notice  of  any  mate¬ 
rial  fact  not  appearing  in  evidence  in  the 
record; 

(iii)  Excluding  from  the  hearing  per¬ 
sons  who  engaged  in  misconduct;  and 

(iv)  Striking  all  related  testimony  of 
a  witness  who  refuses  to  answer  questions 
ruled  to  be  proper; 

(6)  To  rule  on  motions  and  to  dispose 
of  procedural  requests  or  similar  mat¬ 
ters;  and 

(7)  To  issue  recommendations  and 
prepare  orders. 

(b)  The  presiding  officer  will  conduct 
the  hearing  as  expeditiously  as  possible, 
in  accordance  with  instructions  received 
from  the  Board  in  each  individual  case. 
If  a  Hearing  Officer  is  appointed  as  the 
presiding  officer,  he  will,  within  30  days 
after  the  close  of  the  hearing,  transmit 
the  record  of  the  hearing  together  with 
his  recommendations  and  proposed 
order,  if  any,  to  the  Board.  A  copy  of  any 
such  recommendation  or  proposed  order 
will  be  served  on  the  parties  at  interest 
and  other  parties  to  the  proceedings. 

(c)  The  Hearing  Officer’s  authority  in 
each  case  will  terminate  upon  transmit¬ 
ting  the  record  of  the  hearing  and  his 
recommendation  and  proposed  order,  if 
any,  to  the  Board. 

§  205.64  Record. 

(a)  The  record  of  a  formal  hearing 
will  consist  of  an  account  of  the  proceed¬ 
ings  of  such  hearing  and  all  documents 
and  exhibits  submitted  during  the 
course  of  such  hearing. 

(b)  The  Board  will  determine  whether 
the  account  of  the  hearing  shall  be  in 
the  form  of  a  report,  minutes  or  tran¬ 
script.  If  the  hearing  is  conducted  by  a 
Hearing  Officer,  such  determinations  will 
be  part  of  the  instructions  given  to  such 
Officer  pursuant  to  §  205.63(b). 

(c)  Copies  of  the  account  of  the  hear¬ 
ing  may  be  obtained  by  any  party  upon 
payment  of  the  fees  fixed  therefor,  if 
any. 

Subpart  F — Retroactive  Pay 
Adjustments 

§  205.80  Purpose  and  scope. 

(a)  The  purpose  of  this  subpart  is  to 
establish  procedures  for  initial  action  by 
the  Board  on  requests  for  retroactive  pay 
adjustments  and  for  review  by  the  Board 
of  the  action  taken  with  respect  to  such 
requests. 

(b)  This  subpart  shall  not  apply  to 
those  requests  for  retroactive  pay  ad¬ 
justments  in  which  the  initial  adverse 
action  is  taken  by  IRS  pursuant  to  au¬ 
thority  delegated  by  the  Board.  In  those 
cases  in  which  the  initial  adverse  action 
is  taken  by  IRS,  appeals  from  adverse 


actions  may  be  filed  with  the  Board  in 
accordance  with  the  regulations  under 
Subpart  B  of  this  part. 

(c)  Any  case  involving  retroactivity 
filed  with  IRS  and  certified  by  IRS  to  the 
Board  without  decision  is  subject  to  this 
subpart. 

(d)  In  all  cases  under  paragraphs  (a) 
and  (b)  of  this  section,  requests  for 
retroactive  pay  adjustments  shall  be  filed 
with  the  Board  or  IRS  as  expressly  pro¬ 
vided  for  by  the  substantive  provision 
under  which  application  is  being  made. 

§  205.81  Retroactive  pay  adjustment 
challenges ;  proceedings. 

(a)  For  purposes  of  this  subpart,  a 
challenge  to  a  retroactive  pay  adjust¬ 
ment  may  be  filed  by  a  party  at  interest 
(as  defined  in  §201.2  of  this  chapter), 
the  Chairman,  or  two  or  more  other 
members  of  the  Board.  Such  challenge 
must  be  filed  within  28  days  of  prenoti¬ 
fication  or  within  28  days  of  providing 
any  additional  information  requested  by 
the  Board. 

(b)  Upon  receipt  of  such  a  challenge, 
the  Board  will  notify  the  parties  at  in¬ 
terest  in  the  same  manner  as  provided 
for  in  §  205.6(e)  that  a  challenge  to  a 
retroactive  pay  adjustment  has  been 
filed  and  that  they  may  participate  in 
the  proceedings  by  submitting  a  brief  or 
other  documentary  evidence,  or  other¬ 
wise  if  the  Board  so  directs. 

(c)  In  addition,  a  person  who  is — 

(1)  An  employer  whose  competitive 
position  in  a  labor  market  w'ould  be  ad¬ 
versely  affected  if  the  challenge  were  up¬ 
held  or 

(2)  An  employee-representative,  or,  in 
the  absence  of  such  representative,  an 
employee  whose  bargaining  position 
would  be  adversely  affected  if  the  chal¬ 
lenge  were  upheld. 

may  make  timely  application  to  the 
Board  for  leave  to  participate  in  its  pro¬ 
ceedings.  Such  person  shall  state  his 
name  and  address,  identify  the  docket 
number  of  the  challenge,  if  known,  state 
specifically  the  manner  in  which  he  is 
interested  in  the  challenged  adjustment, 
specify  the  relief  sought,  and  sign  the 
application  for  leave  to  participate. 

(d)  Upon  receipt  of  an  application 
filed  in  accordance  with  paragraph  (c) 
of  this  section,  the  Board  will  determine 
w’hether  the  applicant’s  participation  in 
the  proceedings  will  contribute  to  the 
equitable  disposition  of  the  challenge. 

(e)  If  the  applicant  meets  the  require¬ 
ment  of  paragraph  (d)  of  this  section, 
he  will  be  granted  leave  to  participate 
upon  such  terms  and  conditions  as  the 
Board  may  designate.  In  such  case,  the 
Board  will  notify  the  applicant  in  writ¬ 
ing  and  afford  him  a  reasonable  oppor¬ 
tunity  to  submit  documentary  evidence 
or  briefs  in  support  of  his  position. 

§  205.82  Board  decisions. 

The  procedural  regulations  contained 
in  §§  205.33  through  205.40  (relating  to 
pay  challenges)  are  generally  adopted 
with  respect  to  retroactive  pay  adjust¬ 
ments. 
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APPENDIX— SPECIAL  REGULATIONS 

[Special  Regulation  No.  1] 

Firms  Engaged  In  Sale  of  Certain 
Lumber  and  Wood  Products 

Modification  of  Small  Business 
Exemption 

Pursuant  to  the  amendments  to 
$  101.51  of  Part  101  of  the  regulations  of 
the  Cost  of  Living  Council,  effective 
July  17,  1972,  the  small  business  exemp¬ 
tion  of  the  Council  was  made  inappli¬ 
cable  to  any  firm,  otherwise  exempt 
under  such  section,  which  in  its  most 
recent  fiscal  year  derived  more  than 
$100,000  of  its  sales  or  revenues  from 
or  by  the  sale  or  brokerage  of  lumber, 
plywood,  veneer,  millwork,  and  structual 
wood  members  and  associated  wood 
products  such  as  hard-board  and  particle 
board. 

The  effect  of  the  amendments  is  to 
make  the  wage  stabilization  regulations 
of  the  Pay  Board  in  Chapter  II  of  Title 
6  of  the  Code  of  Federal  Regulations  ap¬ 
plicable  to  the  employees  of  manufac¬ 
turers,  brokers,  wholesalers,  and  retail¬ 
ers  who  were  covered  by  the  exemption. 
In  addition,  the  wage  control  provisions 
will  apply  to  the  employees  of  new  firms 
which  entered  the  business  of  selling 
those  products  during  the  period  the 
exemption  was  in  effect,  and  who  meet 
the  gross  sales  test  of  §  101.51<b)  (2)  (vii) 
of  Part  101  of  the  regulations  of  the  Cost 
of  Living  Council. 

Each  appropriate  employee  unit  of 
such  firms  no  longer  exempted  from  the 
stabilization  program  shall  assume  its 
proper  control  year  in  accordance  with 
5  201.52  of  Pay  Board  Regulations  and 
shall  be  subject  to  the  general  wage  and 
salary  standard  of  §  201.10(a)  of  Pay 
Board  Regulations.  Wage  and  salary  ad¬ 
justments  made  to  any  employee  unit 
after  May  1,  1972  and  prior  to  July  17, 
1972  may  be  continued  under  this  Order; 
provided  that,  if  such  adjustment  ex¬ 
ceeds  the  maximum  permissible  wTage 
and  salary  increase  of  such  unit  for  an 
appropriate  control  year,  no  additional 
wage  or  salary  adjustment  may  be  made 
during  such  control  year.  Hardships  or 
other  inequities  fostered  by  this  modifi¬ 
cation  of  the  small  business  exemption 
will  be  considered  by  the  Pay  Board  pur¬ 
suant  to  §  201.30  of  the  Pay  Board 
Regulations. 

(Economic  Stabilization  Act  of  1970,  as 
amended  (Public  Law  92-210,  85  Stat.  743), 
Executive  Order  No.  11640,  37  F.R.  1213 
(1972)  as  amended  by  Executive  Order  No. 
11660,  37  F.R.  6175  (1972) ,  and  Cost  of  Living 
Council  Order  No.  3.  36  F.R.  20202  (1971), 
as  amended)  [37  F.R.  16091,  Aug.  10,  1972] 

DELEGATIONS  OF  AUTHORITY 

[Order  1,  Revision  1] 

SECRETARY  OF  THE  TREASURY 
Delegation  of  Authority 

Pursuant  to  Executive  Order  11640,  as 
amended,  and  the  authority  delegated  to 
the  Pay  Board  (hereinafter  referred  to 
as  the  Board)  by  Cost  of  Living  Council 
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Order  No.  3,  as  amended  (hereinafter 
referred  to  as  the  order),  it  is  hereby 
ordered  as  follows: 

1.  There  is  hereby  delegated  to  the 
Secretary  of  the  Treasury  (hereinafter 
referred  to  as  the  Secretary) ,  subject  to 
the  general  policy  guidance  of  and  co¬ 
ordination  with  the  Board  and  consistent 
with  the  general  policy  of  Executive 
Order  11640  as  developed  by  the  Cost  of 
Living  Council,  authority  to  interpret, 
implement,  administer,  monitor,  and  en¬ 
force  the  stabilization  of  wages  and  sal¬ 
aries  pursuant  to  the  criteria,  standards, 
and  implementation  procedures  estab¬ 
lished  by  the  Board.  Such  functions 
will  include,  but  not  be  limited  to,  the 
following: 

(a)  Operation  and  maintenance  of  lo¬ 
cal  service  and  compliance  centers  es¬ 
tablished  in  support  of  the  economic 
stabilization  program  in  Standard  Metro¬ 
politan  Statistical  Areas  and  such  other 
places  as  the  Secretary  may  determine; 

(b)  Dissemination  of  information  and 
guidance  to  the  public; 

(c)  Issuance  of  rulings  and  the  receiv¬ 
ing,  analyzing,  and  responding  to  in¬ 
quiries  relating  to  the  application  of  reg¬ 
ulations  and  other  guidance  issued  by  the 
Board  and  the  establishment  and  opera¬ 
tion  of  an  appeal  procedure; 

(d)  Receiving,  analyzing,  investigat¬ 
ing,  and  preparing  and  forwarding  to  the 
Board  for  decision  recommendations 
upon  applications  for  exceptions  from 
the  criteria,  standards,  and  the  imple¬ 
mentation  procedures; 

(e)  Conducting  monitoring  investiga¬ 
tions  as  to  the  effectiveness  of  the  sta¬ 
bilization  program; 

(f)  Receiving,  investigating,  and  re¬ 
solving  by  obtaining  compliance,  where 
possible,  complaints  received  with  respect 
to  program  violations  and  recommend¬ 
ing  enforcement  action  to  the  Board, 
where  necessary; 

(g)  Making  factual  determinations  on 
behalf  of  the  Board  or  in  furtherance  of 
any  functions  herein  delegated;  and 

(h)  Maintaining  adequate  records  and 
the  making  of  periodic  reports  to  the 
Board. 

2.  All  executive  departments  and  agen¬ 
cies  shall  furnish  such  necessary  assist¬ 
ance  to  the  Secretary  as  may  be  author¬ 
ized  by  law. 

3.  The  Secretary  may  redelegate  to  any 
agency,  instrumentality,  or  official  of  the 
United  States  any  authority  under  this 
order,  and  may,  in  carrying  out  the 
functions  delegated  by  this  order,  utilize 
the  services  of  any  other  agencies.  Fed¬ 
eral  or  State,  as  may  be  available  and 
appropriate. 

4.  Effective  date:  November  14,  1971. 

[Order  2,  Amended] 

CONSTRUCTION  INDUSTRY 
STABILIZATION  COMMITTEE 

Authorization  Regarding  Wages,  Sal¬ 
aries  and  Other  Economic  Adjust¬ 
ments 

In  order  to  more  clearly  delineate  the 
delegation  of  authority  from  the  Pay 


Board  to  the  Construction  Industry  Sta¬ 
bilization  Committee  (CISC),  the  Pay 
Board  has  determined  that  it  would  be 
appropriate  to  amend  Pay  Board  Order 
No.  2. 

Pursuant  to  the  authority  vested  in  the 
Pay  Board  by  Executive  Order  No.  11640, 
and  Cost  of  Living  Council  Order  No.  3, 
as  amended,  it  is  hereby  ordered  as 
follows : 

1.  The  Pay  Board  authorizes  the  Con¬ 
struction  Industry  Stabilization  Com¬ 
mittee  (CISC)  to  administer  Pay  Board 
regulations  to  the  extent  applicable  with 
respect  to  collective  bargaining  agree¬ 
ments  in  the  construction  industry.  CISC 
shall  also  administer  CISC  “Substantive 
Policies”  as  approved  by  the  authorized 
construction  subcommittee  of  the  Pay 
Board,  which  are  attached  as  a  supple¬ 
ment  to  this  order. 

2.  All  w'age  and  salary  increases  and 
other  economic  adjustments  contained  in 
collective  bargaining  agreements  in  the 
construction  industry  scheduled  to  take 
effect  on  or  after  August  16,  1971,  require 
approval  of  CISC  regardless  of  the  num¬ 
ber  of  employees  involved. 

3.  Pay  adjustments  shall  be  governed 
by  Pay  Board  regulations  as  provided  in 
the  “Substantive  Policies”  of  CISC.  Pay 
Board  regulations  established  subsequent 
to  this  date  shall  be  made  applicable  to 
collective  bargaining  agreements  in  the 
construction  industry  to  the  extent  spe¬ 
cifically  provided  in  such  regulations,  or 
as  otherwise  modified  following  consul¬ 
tation  between  the  Pay  Board  and  CISC. 

4.  In  administering  the  foregoing  reg¬ 
ulations  of  the  Pay  Board,  CISC  shall 
comply  with  the  following  procedures: 

a.  CISC  shall  make  regular  reports  to 
the  Pay  Board,  particularly  relating  to 

(i)  cases  received  for  processing  by  CISC, 

(ii)  the  current  administrative  report 
and  the  agenda  of  cases  to  be  considered 
by  CISC,  (iii)  the  results  of  cases  ap¬ 
proved  and  denied,  and  the  cases  re¬ 
turned  to  the  parties  for  modification  or 
further  negotiation.  It  shall  also  report 
with  respect  to  such  other  matters,  such 
as  significant  activities  of  the  craft 
boards,  as  are  deemed  by  CISC  to  be 
responsive  in  carrying  out  the  delegation 
of  authority  under  this  order,  or  are  in 
response  to  specific  requests  of  the  Pay 
Board. 

b.  CISC  shall  consult  with  the  Pay 
Board  on  a  timely  basis  with  respect  to 
any  matter  of  unusual  import  or  of  spe¬ 
cial  significance  to  the  effectiveness  of 
the  stabilization  objectives,  particularly 
in  those  situations  or  application  of  pol¬ 
icy  which  may  establish  precedents  out¬ 
side  of  the  construction  industry. 

c.  Because  of  the  relation  of  construc¬ 
tion  contract  administration  to  the  gen¬ 
eral  administration  of  Pay  Board  regu¬ 
lations  or  policies,  if  special  instances 
arise  where  CISC  wishes  to  make  excep¬ 
tions  to  applicable  Pay  Board  regula¬ 
tions  or  policies  or  to  modify  or  add  to 
the  approved  “Substantive  Policies,” 
CISC  will  first  work  out  an  agreement 
w-ith  respect  thereto  with  the  construc¬ 
tion  subcommittee  of  the  Pay  Board. 

d.  CISC  and  the  Pay  Board  will  each 
appoint  a  liaison  committee  and  provide 
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for  alternates  to  serve  in  place  of  mem¬ 
bers  of  the  liaison  committees.  The  pur¬ 
pose  of  the  liaison  committees  will  be  to 
consult  regularly  and  to  coordinate  pro¬ 
cedures,  policies,  and  general  activities 
of  CISC  and  the  Pay  Board  insofar  as 
they  relate  to  matters  delegated  to  CISC. 
The  Executive  Directors  of  the  Pay  Board 
and  CISC  shall  consult  as  to  any  case 
where  a  question  of  appropriate  jurisdic¬ 
tion  is  raised. 

e.  CISC  shall  refer  to  the  Pay  Board 
any  request  for  legal  action  by  the  Jus¬ 
tice  Department  to  enforce  compliance 
with  wage  stabilization  standards  or 
CISC  orders. 

f.  Significant  CISC  public  information 
releases,  and  public  reports,  including 
annual  reports,  shall  be  reviewed  by  the 
construction  subcommittee  of  the  Pay 
Board  before  being  issued.  Provisions  can 
be  made  for  the  issuance  of  routing  re¬ 
petitive  reports  or  releases. 

Supplementary  “Substantive  Policies” 

(1)  The  CISC  will  carry  out  its  re¬ 
sponsibilities  in  the  framework  of  the 
general  regulations  of  the  Pay  Board,  and 
where  applicable,  Pay  Board  regulations 
will  be  used  by  CISC.  However,  specific 
regulations  of  the  Pay  Board  with  re¬ 
spect  to  matters  such  as  tandem  rela¬ 
tionships,  deferred  increases,  merit  in¬ 
creases,  incentives,  and  the  like  may  not 
be  directly  applicable  in  all  instances  to 
construction  and  will  need  supplemen¬ 
tation.  In  addition,  CISC  will  apply  the 
policies  set  forth  below.  Together,  they 
constitute  a  complete  substitute  for  the 
standards  set  forth  in  sections  6(a)  and 
6(b)  of  Executive  Order  11588  dated 
March  29,  1971.  These  CISC  policies  shall 
be  applied  so  as  to  conform  as  closely 
as  the  special  conditions  of  the  construc¬ 
tion  industry  permit  to  those  of  the  Pay 
Board. 

( 2 )  No  agreement  is  automatically  en¬ 
titled  to  the  “general  wage  and  salary 
standard”  or  the  exceptions  thereto  of 
the  Pay  Board.  Moreover,  the  application 
of  equal  percentage  adjustments  to  all 
crafts  in  any  locality  is  often  not  a  prac¬ 
tical  basis  for  stabilization;  on  occasion 
cents-per-hour  developments  among 
some  or  all  crafts  may  be  more  appro¬ 
priate. 

(3)  Pending  final  resolution  of  treat¬ 
ment  of  fringe  benefits  exempt  under 
section  203(g)  of  the  Economic  Stabili¬ 
zation  Act  Amendments  of  December  22, 
1971,  these  benefits,  together  with  all 
other  benefits,  will  be  considered  in  de¬ 
termining  economic  adjustments  subject 
to  the  review  of  the  CISC. 

(4)  In  the  application  of  exceptions  in 
individual  cases  providing  for  adjust¬ 
ments  in  excess  of  the  “general  wage  and 
salary  standard,”  the  following  principles 
are  to  be  applied : 

(a)  There  are  some  few  situations 
with  long  established  formulas  for  set¬ 
ting  wage  rates  on  the  basis  of  averaging 
other  construction  rates  for  the  same 
craft  in  other  localities.  The  adjustments 
provided  by  these  formulas  may  be  ap¬ 
proved  except  where  they  are  shown  to 
have  an  unstabilizing  effect,  or  where  the 
formula  includes  deferred  increases 
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which  are  themselves  found  to  be  unrea¬ 
sonably  inconsistent  with  stabilization. 
The  CISC  will  not  approve  “me-too” 
clauses,  but  will  examine  all  economic  ad¬ 
justments  provided  by  contract  clauses. 

(b)  There  are  a  few  intercraft  rela¬ 
tionships,  often  within  a  single  inter¬ 
national  union,  which  are  so  well  recog¬ 
nized  that  adjustments,  at  least  to  a 
degree,  to  restore  appropriate  relation¬ 
ships  among  these  classifications  may 
be  approved.  The  case  of  plumbers  and 
fitters  or  plaster  tenders,  lathers  and 
plasterers  may  be  illustrative  in  some 
localities. 

(c)  In  general,  any  restoration  to  ap¬ 
propriate  historic  relationships  among 
crafts  or  localities  should  be  spread  over 
a  period  of  2  or  3  years  or  more.  The 
CISC  in  reviewing  historical  relation¬ 
ships  will  also  give  attention  to  clear 
evidence  of  changing  historical  relation¬ 
ships  over  the  past  decade. 

(d)  Attention  should  be  directed  to 
questions  of  appropriate  differentiation 
of  rates  by  crafts  among  branches  of  the 
industry,  such  as  heavy  and  highway, 
housing  and  commercial  work,  and  local 
parties  and  craft  boards  may  be  urged 
to  review  or  consider  such  differentia¬ 
tions. 

(e)  The  CISC  may  give  special  con¬ 
sideration  to  agreements  which  provide 
for  significant  changes  in  the  geograph¬ 
ical  structure  of  bargaining,  including 
the  development  of  wage  zones  under 
one  agreement,  where  such  changes 
would  promote  the  stabilization  of  col¬ 
lective  bargaining  and  the  effective  utili¬ 
zation  of  manpower  and  management 
resources. 

(5)  Deferred  increases  which  would 
cause  unstabilizing  effects  on  wage  rela¬ 
tionships  in  a  locality  or  among  locali¬ 
ties  (i.e.,  which  would  prove  unreason¬ 
ably  inconsistent  with  the  application  of 
such  standards  to  a  locality  or  a  branch 
of  the  industry) ,  should  be  promptly  re¬ 
viewed  and  agreement  sought  on  adjust¬ 
ments  at  a  local  level  or  the  adjustment 
spread  over  a  sufficiently  long  period  to 
reduce  unstabilizing  effects  and  to 
achieve  settlements  at  reasonable 
amounts.  In  general,  such  deferred  in¬ 
creases  are  now  held  up  and  may  not  be 
placed  into  effect  without  approval  of 
the  CISC.  The  CISC  is  to  proceed 
promptly  to  identify  those  cases  on  a 
locality  by  locality  basis  and  to  seek  revi¬ 
sions  in  agreements.  The  CISC  ordinar¬ 
ily  intends  to  handle  these  cases  directly 
with  the  International  Unions  and  the 
national  offices  of  contractor  associations 
in  the  first  instance,  rather  than  with 
the  craft  dispute  boards. 

(6)  In  the  consideration  of  all  appli¬ 
cations  in  1972,  the  CISC  recognizes  the 
necessity  to  show  continued  retardation 
in  the  rate  of  increases  permitted  for 

1972  as  measured  by  Pay  Board  stand¬ 
ards.  The  CISC  shall  also  apply  this 
principle  to  agreements  extending  into 

1973  and  1974. 

(7)  The  CISC  is  to  continue  to  apply 
its  policy  on  economic  adjustments  which 
are  broader  than  wages  and  fringe  bene¬ 
fits,  that  is,  which  would  include  the 
money  value  of  all  economic  adjustments 
including  work  rules. 
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(8)  The  CISC  is  to  seek  to  improve  the 
role  of  the  craft  boards  and  to  enhance 
their  contribution  to  the  improvement  of 
collective  bargaining  and  procedures  for 
dispute  settlements  in  the  industry. 

Effective  date:  April  25, 1972. 

[  Order  3,  Revision  1  ] 

CHAIRMAN 

Delegation  of  Authority 

Pursuant  to  the  authority  vested  in  the 
Pay  Board  by  Executive  Order  No.  11640, 
as  amended,  and  Cost  of  Living  Council 
Order  No.  3,  as  amended,  it  is  hereby 
ordered  as  follows: 

1.  There  is  delegated  to  the  Chairman 
of  the  Pay  Board  responsibility  for  all  ad¬ 
ministrative  functions,  including,  but  not 
limited  to,  contracting,  acquisition  of 
supplies,  financial  certifications,  ex¬ 
penditure  and  allocation  of  funds,  travel 
approval,  personnel  actions,  and  staff 
organization. 

2.  There  is  delegated  to  the  Chairman 
authority  to  recommend  litigation  and  to 
represent  the  Pay  Board  in  litigation; 
Provided,  however,  That  such  litigation 
shall  be  only  for  the  purpose  of  enforc¬ 
ing,  defending,  or  intervening  in  actions 
related  to  policies  and  regulations  es¬ 
tablished  by  the  Pay  Board,  Pay  Board 
decisions  and  orders,  and  other  actions 
taken  by  the  Board. 

3.  There  is  delegated  to  the  Chairman 
authority  to  approve  for  publication  or 
dissemination  “Questions  and  Answers” 
and  rulings  concerning  the  interpreta¬ 
tion  of  (a)  the  Economic  Stabilization 
Act  of  1970,  as  amended,  (b)  Pay  Board 
policy  decisions,  and  (c)  Pay  Board 
regulations. 

4.  The  Chairman  shall  have  the  au¬ 
thority  to  approve  pay  adjustments 
within  the  General  Wage  and  Salary 
Standard,  to  approve  or  deny  requests  for 
exceptions  thereto  ( including  requests  for 
approval  of  new  or  modified  variable 
compensation  plans  or  practices  pursuant 
to  Subpart  F  of  Part  201,  Pay  Board  Reg¬ 
ulations),  to  review  and  rule  on  retroac¬ 
tive  and  deferred  pay  adjustments  in  ac¬ 
cordance  with  Subpart  C  of  Part  201, 
Pay  Board  Regulations,  and  to  rule  on 
appeals  from  Internal  Revenue  Service 
determinations. 

5.  The  Chairman  shall  have  the  au¬ 
thority  to  rule  on  requests  for  review  (or 
reconsideration)  of  initial  decisions  made 
pursuant  to  paragraph  4  of  this  order. 

6.  The  Chairman  shall  have  the  au¬ 
thority  to  consider  any  request  for  re¬ 
view  (or  reconsideration)  of  a  Pay  Board 
decision  and  to  affirm  any  such  decision 
in  accordance  with  Part  205,  Pay  Board 
Procedural  Regulations. 

7.  There  is  delegated  to  the  Chairman 
the  authority  to  request  information  in 
connection  with  any  proceeding  before 
the  Board,  or  in  connection  with  com¬ 
pliance  investigations.  This  authority  in¬ 
cludes,  but  is  not  limited  to,  the  right  to 
issue  subpenas  and  request  judicial  en¬ 
forcement  thereof. 

8.  Decisions  made  pursuant  to  this 
delegation  of  authority  shall  be  made 
on  the  basis  of  the  standards  and 
criteria  set  forth  in  applicable  Pay  Board 
regulations. 
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9.  The  Chairman  is  hereby  authorized 
to  redelegate  any  authority  delegated  to 
him  by  this  order:  Provided  however. 
That— 

a.  With  respect  to  Category  I  pay  ad¬ 
justments,  the  Chairman  may  redelegate 
only  the  authority  to  approve  increases 
within  the  General  Wage  and  Salary 
Standard,  within  established  exceptions 
to  such  standard,  or  which  are  tandem 
pursuant  to  §  201.12  of  Pay  Board  regu¬ 
lations  (regardless  of  the  amount  of  the 
increase)  to  other  increases  approved 
by  the  Pay  Board. 

b.  With  respect  to  deferred  increases 
challenged  pursuant  to  §  201.35,  the 
Chairman  may  redelegate  only  the  au¬ 
thority  to  approve  such  increases  which 
are  found  to  be  not  unreasonably  incon¬ 
sistent  with  criteria  established  by  the 
Pay  Board. 

c.  With  respect  to  review  of  initial 
decisions,  the  Chairman  may  not  redele¬ 
gate  the  authority  to  review  decisions  of 
the  Chairman  or  decisions  of  the  Pay 
Board. 

10.  Where  references  are  made  in  this 
order  to  specific  CFR  sections,  such  dele¬ 
gated  authority  shall  extend  to  any  sub¬ 
sequent  renumbering  of  such  sections. 
Where  substantive  changes  are  made  to 
said  enumerated  CFR  sections,  the  au¬ 
thority  delegated  in  this  order  shall  ex¬ 
tend  to  such  changes  unless  expressly 
stated  otherwise  by  the  Pay  Board  in  its 
regulations. 

11.  This  order  supersedes  Pay  Board 
Order  No.  3  which  is  hereby  revoked. 

12.  The  effective  date  of  this  order 
shall  be  January  21,  1972. 

Unanimously  adopted  by  the  Board 
November  2, 1972. 

[Order  3A,  Revision  1] 

EXECUTIVE  DIRECTOR 

Delegation  of  Authority 

Pursuant  to  the  authority  delegated  to 
the  Chairman  of  the  Pay  Board  by  sec¬ 
tion  9  of  Pay  Board  Order  No.  3,  Revi¬ 
sion  1,  it  is  hereby  ordered  as  follows: 

1.  There  is  delegated  to  the  Executive 
Director  of  the  Pay  Board  the  authorities 
delegated  to  the  Chairman  of  the  Pay 
Board  by  Order  No.  3,  Revision  1,  sub¬ 
ject  to  the  limitations  provided  by  para¬ 
graph  9  of  that  order. 

2.  The  Executive  Director  of  the  Pay 
Board  is  authorized  to  redelegate  the 
authority  delegated  by  paragraph  1  of 
this  order  to  such  officers  and  employees 
of  the  Pay  Board  staff  as  he  deems 
necessary  for  the  orderly  and  efficient 
performance  of  Pay  Board  functions. 

3.  This  order  supersedes  Pay  Board 
Order  No.  3A,  which  is  hereby  revoked. 

4.  This  order  shall  be  effective  as  of 
January  21, 1972. 

[Order  4,  Revision  1] 

SECRETARY  OF  THE  TREASURY 
Delegation  of  Authority 

Pursuant  to  the  authority  vested  in 
the  Pay  Board  by  Executive  Order  No. 
11640,  as  amended,  and  by  Cost  of  Living 
Council  Order  No.  3,  as  amended,  it  is 
hereby  ordered  as  follows: 


1.  The  delegation  of  authority  to  the 
Secretary  of  the  Treasury  contained  in 
Pay  Board  Order  No.  1  is  hereby  re¬ 
affirmed  and  continued.  It  has  been 
determined  that  this  order  confers  upon 
the  Secretary  of  the  Treasury  the  au¬ 
thority  to  perform  functions  which  in¬ 
clude,  but  are  not  limited  to,  the 
following: 

(a)  Determinations  that  certain  pro¬ 
posed  retroactive  payments  in  all  Pay 
Categories  satisfy  the  criteria  for  such 
payments  pursuant  to  6  CFR  201.32(b), 
201.32(c),  and  201.36(d) :  Provided,  That 
in  the  event  of  an  adverse  ruling  an 
appeal  may  be  made  to  the  Pay  Board; 
and 

(b)  Processing  challenges  by  parties 
at  interest  made  in  accordance  with  6 
CFR  201.35  to  existing  contracts  or  pay 
practices  previously  set  forth,  investigat¬ 
ing  such  challenges,  and  reporting  the 
positions  of  all  parties  at  interest,  in¬ 
cluding  the  forwarding  of  supporting 
documents,  to  the  Pay  Board  for 
determination. 

2.  In  addition  to  the  authority  dele¬ 
gated  by  Order  No.  1  and  continued  by 
this  order,  the  Secretary  of  the  Treasury, 
or  his  duly  authorized  agent,  shall  have 
the  authority  to  sign  and  issue  subpenas 
for  the  attendance  and  testimony  of 
witnesses  and  the  production  of  relevant 
books,  papers,  and  other  documents,  and 
to  administer  oaths,  all  in  accordance 
w'ith  section  206  of  the  Act,  for  any  pin- 
pose  related  to  the  Act. 

3.  In  addition  to  the  authority  dele¬ 
gated  by  Order  No.  1  and  continued  by 
this  order,  the  Secretary  of  the  Treasury 
shall  have  the  authority  to  review  reports 
of  wrage  and  salary  increases  allowed  as 
self -executing  exceptions. 

4.  In  addition  to  the  authority  dele¬ 
gated  by  Order  No.  1  and  continued  by 
this  order,  the  Secretary  of  the  Treasury 
shall  have  the  authority  to: 

(a)  Approve  requests  for  exceptions 
concerning  Category  III  pay  adjustments 
which  meet  the  conditions  set  forth  in 
6  CFR  201.12  (tandem  w'age  and  salary 
relationships) ;  in  6  CFR  201.13  (tandem 
qualified  benefit  relationships) ;  in  6 
CFR  201.14  (essential  employees) ;  in  6 
CFR  201.17  (governmental  wage  deter¬ 
minations)  ;  in  6  CFR  201.18  (intraunit 
inequities) ;  or  in  such  additional  cri¬ 
teria  for  exceptions  as  may  hereafter  be 
established  by  the  Pay  Board,  and 

(b)  Deny  all  requests  for  exceptions 
concerning  Category  III  pay  adjustments 
which  do  not  meet  the  conditions  of  the 
criteria  specified  in  section  4(a)  of  this 
order,  or  certify  such  requests  to  the  Pay 
Board  without  decision. 

5.  In  addition  to  the  authority  dele¬ 
gated  by  Order  No.  1  and  continued  by 
this  order,  the  Secretary  of  the  Treasury 
shall  have  the  authority  to: 

(a)  Review  certifications  of  retroac¬ 
tive  pay  adjustments  made  by  Category 
n  or  Category  III  employers  in  accord¬ 
ance  with  6  CFR  201.31(c)  (1)  ; 

(b)  Review  certifications  of  retroac¬ 
tive  pay  adjustments  or  certain  deferred 
increases  made  by  Category  n  or  Cate¬ 
gory  III  employers  in  accordance  with 
6  CFR  201.36(b)  (2) ; 

(c)  Make  determinations  for  parties 
at  interest  in  accordance  with  6  CFR 


201.36(b)  (3)  as  to  whether  the  require¬ 
ments  for  retroactive  pay  adjustments 
or  certain  deferred  increases  pursuant  to 
6  CFR  201.36  (a)  and  (c)  have  been  met; 
and 

(d)  Make  a  determination  or  trans¬ 
mit  to  the  Pay  Board  for  determination 
any  application  by  a  party  at  interest  in 
accordance  with  6  CFR  201.36(b)  (3)  that 
claims  that  the  requirements  for  a  retro¬ 
active  pay  adjustment  or  a  deferred  in¬ 
crease  pursuant  to  6  CFR  201.36(a)  have 
been  met  without  meeting  the  require¬ 
ments  of  6  CFR  201.36(C). 

6.  Where  references  are  made  in  this 
order  to  specific  CFR  sections,  such  dele¬ 
gated  authority  shall  extend  to  any  sub¬ 
sequent  renumbering  of  such  sections. 
Where  substantive  changes  are  made  to 
said  enumerated  CFR  sections,  the  au¬ 
thority  delegated  in  this  order  shall  ex¬ 
tend  to  such  changes  unless  expressly 
stated  otherwise  by  the  Pay  Board  in 
its  regulations. 

7.  The  Secretary  of  the  Treasury  may 
redelegate  to  any  agency,  instrumental¬ 
ity,  or  official  of  the  United  States  any 
authority  under  this  order,  and  may, 
in  carrying  out  the  functions  delegated 
by  this  order,  utilize  the  services  of  any 
other  agencies,  Federal  or  State,  as  may 
be  available  and  appropriate. 

8.  Unless  otherwise  provided,  this 
order  is  effective  on  November  14,  1972. 

[Order  5,  Revision  1] 

SECRETARY  OF  THE  TREASURY 
Delegation  of  Authority 

Pursuant  to  the  authority  vested  in  the 
Pay  Board  by  Executive  Order  No.  11640, 
as  amended  by  Executive  Order  No. 
11660,  and  Cost  of  Living  Council  Order 
No.  3,  as  amended,  it  is  hereby  ordered 
as  follows: 

1.  In  addition  to  the  authority  dele¬ 
gated  to  the  Secretary  of  the  Treasury 
in  sections  1(b)  and  4  of  Pay  Board 
Order  No.  4,  for  the  purpose  of  uniform¬ 
ity  in  administration  of  pay  controls 
within  certain  trade,  industry,  and  other 
specified  groups  of  employees,  there  is 
hereby  delegated  to  the  Secretary  of  the 
Treasury  the  authority  to — 

(a)  Issue  a  decision  on  any  request  for 
exception,  and 

(b)  Challenge,  review,  and  issue  a  de¬ 
cision  under  6  CFR  201.35  (a), 

in  the  case  of  any  Category  ITT  pay  ad¬ 
justment  that  applies  to  a  specified  group 
of  employees  the  precedent  for  which  has 
been  set  by  a  Pay  Board  decision  and 
order  providing  that  all  Category  III  pay 
adjustments  within  the  particular  group 
are  appropriate  for  such  action  by  the 
Secretary  of  the  Treasury. 

2.  Where  references  are  made  in  this 
order  to  specific  CFR  sections,  such  dele¬ 
gated  authority  shall  extend  to  any  sub¬ 
sequent  renumbering  of  such  sections. 
Where  substantive  changes  are  made  to 
said  enumerated  CFR  sections,  the  au¬ 
thority  delegated  in  this  order  shall 
extend  to  such  changes  unless  expressly 
stated  otherwise  by  the  Pay  Board  in  its 
regulations. 

3.  The  Secretary  of  the  Treasury  may 
redelegate  to  any  agency,  instrumen- 
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tality,  or  official  of  the  United  States  any 
authority  under  this  order,  and  may,  in 
carrying  out  the  functions  delegated  by 
this  order,  utilize  the  services  of  any 
other  agencies,  Federal  or  State,  as  may 
be  available  and  appropriate. 

4.  Effective  date:  July  12,  1972, 
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SERVICE/PAY  BOARD 

Revocation  of  Pay  Board  rulings. 

Continued  payment  of  challenged 
pay  adjustments. 

Existing  contracts. 

Appropriate  employee  unit. 

Bona  fide  promotions. 

Cost  of  living  Increases  as  part  of 
existing  contracts  and  pay  prac¬ 
tices. 

Pay  adjustments  and  appropriate 
employee  units. 

Competitive  wage  and  salary  in¬ 
creases  to  retain  key  employees. 

Incorporation  of  an  existing  busi¬ 
ness. 

Inclusion  of  vacation  and  holiday 
benefits  In  total  compensation 
package. 

Averaging  of  wage  and  salary  in¬ 
crease  over  12-month  period. 

Appropriate  employee  units. 

Phase  one  exception  request  as  a 
pay  practice. 

Right  to  seek  injunctive  relief. 

Longevity  raises. 

Pay  practice  previously  set  forth. 

Fair  Labor  Standards  Act. 

Party  at  interest  for  purposes  of 
a  pay  challenge. 

Deferred  wage  and  salary  increases 
prohibited  by  Pay  Board. 

Retroactive  wage  increases. 

Treatment  of  longevity  increases. 

Overtime  compensation. 

Party  at  interest. 

Increases  in  “token”  salaries  of 
corporate  officers. 

Reduction  in  workweek  without 
proportionate  decrease  in  pay. 

Control  year. 

Difference  between  merit  in¬ 
creases  and  longevity  increases. 

Effect  of  “previously  set  forth”  test 
on  merit  plan. 

Coverage  of  new  employees  under 
previously  existing  employment 
contracts. 

Wage  increases  less  than  the  al¬ 
lowable  standard. 

Subsequent  wage  determinations 
pursuant  to  preexistent  author¬ 
ity  to  increase  wages. 

Qualified  benefits  standard. 

Davis-Bacon  Act. 

Merit  increases. 

Construction  workers. 

Piece-rate  compensation. 

Incentive  compensation. 

Employee  loan:  indirect  remuner¬ 
ation. 

Essential  employees. 

Stock  option  plans. 

Sales  commission  plan. 

Directors’  fees. 

New  organization. 

Required  employee  donations  as 
“wages  and  salaries." 

Retroactive  salary  increases  to  re¬ 
flect  increased  productivity. 

Retroactive  wage  Increase,  based 
upon  price  increase. 

Pay  practice  previously  set  forth. 


Rulings — Internal  Revenue  Service, 
Department  of  the  Treasury 

[Pay  Board  Ruling  1972-74] 

REVOCATION  OF  PAY  BOARD 
RULINGS 

Pay  Board  Ruling 

As  part  of  its  recodification,  the  Pay 
Board  will  update  and  republish  its  prior 
rulings  to  reflect  changes  in  its  regula¬ 
tions  and,  in  some  cases,  changes  in  form 
or  terminology,  prior  to,  and  as  a  part 
of  recodification.  Accordingly,  this  rul¬ 
ing  revokes  all  Pay  Board  rulings  here¬ 
tofore  published.  Those  rulings  which 
are  updated  and  are  in  current  conform¬ 
ance  with  the  final  recodification  of  the 
Pay  Board  regulations  are  being  repub¬ 
lished  in  this  issue  of  the  Federal  Regis¬ 
ter  (Pay  Board  Rulings  1972-74  through 
1972-120). 

This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 

Dated : 

Lee  H.  Henkel,  Jr., 

Chief  Counsel, 
Internal  Revenue  Service. 


Approved : 

Samuel  R.  Pierce,  Jr., 

General  Counsel, 

Department  of  the  Treasury. 

[Pay  Board  Ruling  1972-75] 

CONTINUED  PAYMENT  OF 

CHALLENGED  PAY  ADJUSTMENTS 

Facts.  Corporation  A  has  a  contract 
with  its  employees  that  was  in  existence 
prior  to  November  14,  1971,  which  pro¬ 
vides  for  pay  adjustments  to  take  effect 
thereafter  which  exceed  the  5.5  percent 
standard  established  by  the  Pay  Board. 
The  contract  is  challenged  and  the  chal¬ 
lenge  is  pending  before  the  Pay  Board. 

Issue.  May  the  employer  continue  to 
pay  its  employees  the  increased  wages 
provided  in  the  contract  during  the  pe¬ 
riod  the  challenge  to  the  pay  adjust¬ 
ments  is  pending  before  the  Pay  Board. 

Ruling.  So  long  as  the  pay  adjustments 
were  provided  for  in  a  contract  that  was 
existing  prior  to  November  14,  1971,  the 
employer  may  continue  to  pay  the  em¬ 
ployees  at  the  increased  rate  during  the 
period  the  pay  adjustments  are  under 
challenge  unless  and  until  the  Pay  Board 
rules  otherwise.  (See  Economic  Stabiliza¬ 
tion  Regulations,  §  201.35  for  applicable 
reporting  requirements.) 

This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 

[Pay  Board  Ruling  1972-76] 

EXISTING  CONTRACTS 

Facts.  As  the  result  of  negotiations 
with  the  union  representative  for  the 
employees  of  Corporation  A,  Corporation 
A  entered  into  a  collective  bargaining 
agreement  on  October  25,  1971,  to  in¬ 
crease  the  wages  of  its  employees  effec¬ 
tive  December  1,  1971,  to  an  amount  re¬ 
presenting  10  percent  of  all  wages  and 
salaries  paid  its  employees. 


Issue.  Is  Corporation  A  prohibited 
from  making  payments  under  the 
agreement? 

Ruling.  No.  The  agreement  will  be  al¬ 
lowed  to  operate  according  to  its  terms 
even  though  it  exceeds  the  5.5  percent 
standard,  for  it  was  entered  into  prior  to 
November  14,  1971.  It  will  be  subject  to 
review  if  challenged  by  a  party  at  inter¬ 
est,  the  chairman  of  the  Pay  Board,  or 
by  two  or  more  members  of  the  Pay 
Board.  (See  Economic  Stabilization  Reg¬ 
ulations.  §  201.35,  for  applicable  re¬ 
porting  requirements.) 

This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 

[Pay  Board  Ruling  1972-77] 

APPROPRIATE  EMPLOYEE  UNIT 

Facts.  Corporation  A  has  200  employ¬ 
ees  and  four  different  labor  unions  repre¬ 
senting  different  units  of  employees.  One 
of  the  unions  seeks  a  contract  which 
would  increase  the  wages  of  its  particular 
unit  of  employees  10  percent  over  the 
present  wrages  of  the  unit,  but  not  more 
than  5.5  percent  of  total  wages  paid  by 
the  corporation. 

Issue.  Is  the  wage  increase  sought  by 
the  union  prohibited  in  the  absence  of 
prior  approval  of  the  Pay  Board? 

Ruling.  Yes.  The  5.5  percent  standard 
is  applied  to  the  aggregate  annual  wage 
and  salary  increase  within  any  appro¬ 
priate  employee  unit  and  not  to  the  total 
payroll  of  the  corporation.  In  the  absence 
of  unusual  circumstances,  the  established 
collective  bargaining  units,  where  they 
exist,  are  presumed  to  be  the  “appro¬ 
priate  employees  units”  for  the  measure¬ 
ment  of  changes  in  wage  and  salary 
levels. 

This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 

[Pay  Board  Ruling  1972-78] 

BONA  FIDE  PROMOTIONS 

Facts.  Due  to  a  vacancy  Corporation  A 
promoted  one  of  its  office  managers  to 
be  a  vice  president  of  the  corporation. 
The  starting  salary  for  the  position  as 
vice  president  represented  an  increase 
in  salary  of  30  percent  over  what  the 
employee  had  been  receiving. 

Issue.  Is  the  increase  of  salary  pro¬ 
hibited? 

Ruling.  No.  Bona  fide  promotions  to 
positions  of  greater  skill,  effort,  and  re¬ 
sponsibility  are  excluded  from  the  5.5 
percent  limitation  since  remuneration 
goes  with  the  job,  not  the  man.  (See  also, 
Economic  Stabilization  Regulations, 
§  201.60.) 

This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 

[Pay  Board  Ruling  1972-79] 

COST  OF  LIVING  INCREASES  AS  PART 

OF  EXISTING  CONTRACTS  AND 

PAY  PRACTICES 

Facts.  Employer  A  and  his  employees 
negotiated  a  new  labor  contract,  effective 
July  1,  1971,  providing  for  an  automatic 
cost  of  living  increase  every  3  months. 
The  first  increment  was  due  on  Decem- 
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ber  1,  1971.  The  employer  wants  to  pay 
this  increase,  and  continue  to  make  fu¬ 
ture  3 -month  increases  under  the  labor 
contract. 

Issue.  May  the  past  due  increase  be 
made,  as  of  December  1,  1971?  May  fu¬ 
ture  increases  be  made  at  3-month  in¬ 
tervals,  as  provided  by  the  labor  con¬ 
tract,  assuming  that  the  cost  of  living 
continues  to  rise? 

Ruling.  Yes.  Economic  Stabilization 
Regulations,  §  201.2,  define  “wages  and 
salaries’’  as  including: 

*  *  •  all  forms  of  direct  and  Indirect  re¬ 
muneration  or  inducement  to  employees  by 
their  employers  for  personal  services,  which 
are  reasonably  subject  to  valuation,  includ¬ 
ing  *  •  •  cost-of-living  allowances  *  *  * 

Economic  Stabilization  Regulations, 
§  201.35  state  that: 

(E)mployment  contracts  and  pay  prac¬ 
tices  previously  set  forth  which  existed  prior 
to  November  14,  1971,  will  be  allowed  to  op¬ 
erate  according  to  their  terms.  However,  any 
such  specific  contract  or  pay  practice,  when 
challenged  by  a  party  at  interest,  by  the 
Chairman  of  the  Pay  Board,  or  by  two  or 
more  other  members  of  the  Board  is  subject 
to  review,  to  determine  whether  any  wage 
and  salary  increase  *  *  *  is  unreasonably 
inconsistent  with  the  criteria  established  by 
the  Board. 

Although  a  cost-of-living  increase 
comes  within  the  5  201.2  definition  of 
“wages  and  salaries  ’,  the  contract  pre¬ 
dated  November  14,  1971,  and  therefore 
is  permitted  by  §  201.35  of  the  regula¬ 
tions  to  take  effect  as  of  November  14, 
1971,  and  may  be  continued  in  the  fu¬ 
ture  pursuant  to  the  contract  provisions, 
subject  to  the  above-stated  Pay  Board 
review.  Section  201.35  contains  the  ap¬ 
plicable  reporting  requirements. 

This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 

[Pay  Board  Ruling  1972-80] 

PAY  ADJUSTMENTS  AND 

APPROPRIATE  EMPLOYEE  UNITS 

Facts.  Corporation  X  is  engaged  in  the 
manufacture  of  automobile  seat  covers. 
X  employs  600  employees  who  are 
covered  by  a  union  contract  which  ex¬ 
pired  on  November  27,  1971.  Under  this 
contract,  X’s  employees’  average  base 
compensation  rate  was  $3  per  hour.  In 
negotiating  with  the  appropriate  repre¬ 
sentatives  of  Y  union  (which  is  the  recog¬ 
nized  bargaining  representative  for 
X’s  employees),  X  accepted  the  follow¬ 
ing  new  contractual  wage  terms:  300 
employees  would  receive  a  $0.15  per  hour 
increase  in  wages  and  included  benefits 
(i.e.,  a  5  percent  increase) ;  and  the  re¬ 
maining  300  employees  would  receive  a 
$0.18  per  hour  increase  in  wages  and 
included  benefits  (i.e.,  a  6  percent 
increase) . 

Issue.  1.  Whether  the  wage  increases 
contained  in  X’s  new  contract  are  pay 
adjustments  that  are  subject  to  the  gen¬ 
eral  5.5  percent  general  wage  and  salary 
standard? 

2.  Whether  the  6  percent  increase 
granted  to  300  of  X’s  employees  violates 
the  5.5  percent  general  wage  and  salary 
standard? 


Ruling.  With  respect  to  the  first  issue, 
X's  wage  increases  for  its  employees  are 
pay  adjustments  within  the  definition 
of  “Pay  Adjustments’’  provided  by  Eco¬ 
nomic  Stabilization  Regulations,  6  CFR 
101.2  (1972).  Thus,  X’s  wage  increases 
for  its  employees  are  subject  to  the  5.5 
percent  general  wage  and  salary  stand¬ 
ard  established  in  Economic  Stabiliza¬ 
tion  Regulations,  §  201.10(a). 

With  respect  to  the  second  issue,  the  6 
percent  wage  increase  granted  to  300 
of  X’s  employees  is  not  the  controlling 
percentile  for  determining  whether  the 
5.5  percent  general  wage  and  salary 
standard  has  been  exceeded.  Instead, 
§  201.10<a)  provides  that  the  5.5  percent 
general  standard  applies  to  the  increase 
granted  to  an  appropriate  employee  unit. 
Since  all  600  of  X’s  employees  comprise 
the  “appropriate  employee  unit”  under 
the  present  facts  (see  Economic  Stabi¬ 
lization  Regulations,  §201.2),  the  wage 
increase  granted  to  all  of  X’s  employees 
must  be  computed  to  determine  whether 
the  5.5  percent  general  wage  and  salary 
standard  has  been  exceeded.  In  the  in¬ 
stant  case,  300  employees  received  a  6 
percent  increase,  and  300  employees  re¬ 
ceived  a  5  percent  increase.  Thus,  since 
the  increase  to  the  appropriate  employee 
unit  was  5.5  percent,  the  standard  has 
not  been  exceeded. 

This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 

[Pay  Board  Ruling  1972-81] 

COMPETITIVE  WAGE  AND  SALARY 
INCREASES  TO  RETAIN  KEY  EM¬ 
PLOYEES 

Facts.  Employer  A  has  had  difficulty 
retaining  his  key  employees  or  attract¬ 
ing  replacements  because  his  salary  scale 
is  below  that  of  his  competitors.  He  re¬ 
frained  from  increasing  salaries  and 
wages  during  the  freeze  period;  now, 
however,  he  would  like  to  increase  his 
wage  scale  so  as  to  become  more 
competitive. 

Issue.  May  Employer  A  increase  his 
wage  rate  to  a  competitive  level  without 
regard  to  the  5.5  percent  general  wage 
and  salary  standard? 

Ruling.  In  Economic  Stabilization 
Regulations,  §  201.14,  the  Pay  Board  has 
attempted  to  permit  an  employer  to 
become  more  competitive  in  his  wage 
rate  so  that  he  might  attract  or  retain 
employees  essential  to  an  efficient  opera¬ 
tion  of  his  firm.  An  employer  will  be  per¬ 
mitted  to  increase  his  wage  rate  by  as 
much  as  7  percent,  if  he  can  demonstrate 
to  the  Board: 

(1) A  significant  proportion  of  vacan¬ 
cies  has  been  experienced  in  the  appro¬ 
priate  employee  unit,  despite  intensive 
recruiting  activity  over  a  period  of  at 
least  3  months. 

(2)  There  has  been  no  significant 
deterioration  or  reduction  in  other  con¬ 
ditions  of  employment;  and 

(3)  There  is  a  reasonable  expectation 
that  an  increase  will  be  effective  in 
recruiting  or  maintaining  a  pool  of  quali¬ 
fied  employees. 

Within  these  limitations,  the  employer 
may  increase  his  wage  rate  by  a  maxi¬ 


mum  of  7  percent  rather  than  the  5.5 
percent  standard.  However,  if  he  fails  to 
satisfy  the  specific  criteria  as  set  forth 
by  the  Pay  Board,  the  employer  will  be 
subject  to  the  5.5  percent  limitation. 
Furthermore,  the  employer  must  apply  to 
the  Board  or  its  delegate  and  receive  its 
approval  before  the  increase  permitted 
under  this  exception  may  be  imple¬ 
mented. 

This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 

[Pay  Board  Ruling  1972-82] 

INCORPORATION  OF  AN  EXISTING 
BUSINESS 

Facts.  A  grocer  with  four  employees 
was  operating  his  store  as  a  sole-propri¬ 
etorship  on  November  13, 1971.  Sometime 
after  that  date,  he  incorporated  his 
business. 

Issued.  Whether  a  business  in  existence 
before  November  13, 1971,  which  is  incor¬ 
porated  after  November  13,  1971,  will  be 
treated  as  an  existing  business  or  as  a 
new  business  under  the  stabilization 
regulations. 

Ruling.  In  cases  where  an  existing 
business  is  incorporated  after  Novem¬ 
ber  13,  1971,  the  appropriate  employee 
units,  the  wage  and  salary  bases  of  these 
units,  and  the  wage  years  of  these  units 
of  the  existing  business  organization 
shall  be  carried  over  into  the  newly  in¬ 
corporated  business.  The  wages  and 
salaries  for  the  positions  in  the  new  cor¬ 
poration  would  thus  be  subject  to  the 
same  standards  and  criteria  as  would 
have  been  the  lawful  rates  for  the  same 
or  comparable  jobs  in  the  business  or¬ 
ganization  had  it  not  incorporated. 

A  determination  of  the  appropriate 
employee  unit  of  the  grocer  himself 
would  take  into  account  the  contractual 
or  historical  wage  and  salary  relation¬ 
ships  within  the  business  organization. 
If  treated  as  such  in  the  old  business,  the 
employer-as-employee  of  the  newly  in¬ 
corporated  grocery  store  may  be  treated 
as  a  separate,  appropriate  employee  unit, 
which  would  be  distinguished  from  the 
unit  (or  units)  formed  by  the  other  em¬ 
ployees  of  the  store. 

This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 

[Pay  Board  Ruling  1972-83] 

INCLUSION  OF  VACATION  AND  HOL¬ 
IDAY  BENEFITS  IN  TOTAL  COMPEN¬ 
SATION  PACKAGE 

Facts.  X  corporation  has  1,500  produc¬ 
tion  workers,  all  represented  by  one  bar¬ 
gaining  representative.  X’s  present  con¬ 
tract  with  these  employees  was  entered 
into  on  November  30,  1970,  and  expires 
November  30,  1974.  The  contract  pro¬ 
vides  (i)  that  these  employes  will  receive 
an  average  wage  increase  of  5  percent 
commencing  on  November  30,  1971,  and 
(ii)  that  X’s  employees  generally  will  re¬ 
ceive  additional  vacation  and  holiday 
benefits  beginning  November  30,  1971. 
The  average  value  of  the  increase  in  in¬ 
cidental  benefits  is  1  percent  of  the  em¬ 
ployee’s  total  remuneration. 

Issue.  1.  Are  pay  adjustments  that  re¬ 
sult  from  existing  contracts  and  pay 
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practices  subject  to  the  5.5  percent  gen¬ 
eral  wage  and  salary  standard? 

2.  Is  the  1  percent  general  increase 
in  the  incidental  benefits  accorded  to 
X’s  employees  included  in  determining 
whether  the  5.5  percent  general  wage 
and  salary  standard  has  been  exceeded? 

Ruling.  With  respect  to  the  first  is¬ 
sue,  Economic  Stabilization  Regulations 
(§  201.35)  provide  that  pay  adjustments 
under  contracts  and  pay  practices  exist¬ 
ing  prior  to  November  14,  1971,  will  be 
permitted  to  operate  according  to  their 
terms,  except  that,  if  such  pay  adjust¬ 
ments  are  challenged  by  two  or  more 
members  of  the  Pay  Board  by  the  Chair¬ 
man  of  the  Pay  Board  or  by  a  party 
at  interest,  the  pay  adjustments  are  sub¬ 
ject  to  review  by  the  Board  to  determine 
if  they  are  unreasonably  inconsistent 
with  criteria  established  by  the  Pay 
Board.  (Since  X’s  pay  adjustments  apply 
to  or  affect  more  than  1,000  employees, 
the  pay  adjustments  must  be  reported 
to  the  Pay  Board.) 

With  respect  to  the  second  issue.  Eco¬ 
nomic  Stabilization  Regulations  (§  201.- 
56)  provides  that  the  increased  vacation 
and  holiday  benefits  which  are  subject 
to  being  reasonably  valued,  must  be  con¬ 
sidered  in  calculating  the  total  compen¬ 
sation  package  granted  to  X’s  employees. 
Accordingly,  X’s  combined  wage  and 
benefits  increase  will  be  considered  in 
calculating  the  total  compensation  pack¬ 
age  granted  to  X’s  employees.  Accord¬ 
ingly,  X’s  combined  wage  and  benefits 
increase  will  be  considered  by  the  Pay 
Board  (assuming  that  X’s  pay  adjust¬ 
ments  are  challenged)  in  determining 
whether  the  increase  is  unreasonably  in¬ 
consistent  with  the  criteria  established 
by  the  Pay  Board. 

This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 

[Pay  Board  Ruling  1972-84] 

AVERAGING  OF  WAGE  AND  SALARY 
INCREASE  OVER  12-MONTH  PERIOD 

Facts.  Where  no  collective  bargaining 
agreement  exists,  Employer  A  has  not 
given  his  employees  an  increase  since 
November  13,  1971.  He  wishes  to  grant 
a  10  percent  general  wage  increase  to  his 
employees  on  June  1,  1972.  Employer  A 
contends  that  since  the  10  percent  in¬ 
crease  will  only  be  effective  for  half  of 
the  control  year  commencing  November 
14,  1971,  it  will  only  constitute  a  5  per¬ 
cent  increase  over  the  entire  control 
year,  well  within  the  general  wage  and 
salary  standard. 

Issue.  May  an  increase  in  wages  and 
salaries  which  only  applies  to  a  portion 
of  a  12-month  year  be  averaged  over 
the  entire  year,  so  as  to  reduce  the  ef¬ 
fective  percentage  increase? 

Ruling.  No.  The  general  wage  and  sal¬ 
ary  standard  of  5.5  percent  applies  to  the 
“annual  aggregate  wage  and  salary  in¬ 
crease.”  For  Employer  A  that  means  the 
standard  applies  to  the  total  percentage 
increase  within  the  control  year.  No  aver¬ 
aging  of  the  percentage  increases  is  an¬ 
ticipated  or  permitted  by  Economic  Sta¬ 
bilization  Regulations,  1201.10(a). 


The  only  exception  to  this  rule  is  pro¬ 
vided  for  cost-of-living  increases  by 
Economic  Stabilization  Regulations, 
§  201.64(a)  which  specifically  permit 
cost-of-living  increases  to  be  averaged 
by  time  weighting  over  the  12-month 
period  the  adjustment  is  in  effect,  pur¬ 
suant  to  a  specific  formula.  However,  no 
other  wage  and  salary  increase  may  be 
so  averaged  or  time  weighted  over  the 
12-month  annual  period. 

This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 

(Pay  Board  Ruling  1972-85] 

APPROPRIATE  EMPLOYEE  UNITS 

Facts.  Since  1948,  company  X  has  had 
a  formal  salary  plan  and  policy  regulat¬ 
ing  and  controlling  salary  practices.  The 
plan  has  always  pertained  to  all  com¬ 
pany  salaried  employees  as  a  total  unit 
regardless  of  the  division  or  department 
to  which  they  may  be  assigned.  All  in¬ 
creases  granted  are  based  on  merited 
performance  within  a  particular  position 
assignment,  or  granted  to  recognize  a 
bona  fide  promotion  to  a  higher  level 
position.  General  across-the-board  in¬ 
creases  are  not  granted  to  salaried  per¬ 
sonnel.  In  addition,  company  X  has  tra¬ 
ditionally  managed  and  administered  its 
hourly  employee  wage  practices  for  both 
its  union  and  nonunion  plants  on  a  plant 
by  plant  basis  taking  into  account  local 
area  practices  and  a  particular  plant’s 
ability  to  pay. 

Issue.  For  purposes  of  the  Economic 
Stabilization  Regulations,  may  company 
X  continue  to  treat  its  17,743  salaried 
employees  as  an  appropriate  employee 
unit  and  may  it  also  continue  to  treat 
the  hourly  employees  in  each  of  its  indi¬ 
vidual  plans  as  an  appropriate  employee 
unit? 

Ruling.  Economic  Stabilization  Regu¬ 
lations,  §  201.2  provide  that  “an  appro¬ 
priate  employee  unit’’  includes  a  group 
composed  of  all  employees  in  a  bargain¬ 
ing  unit  or  in  a  recognized  employee 
category.  It  further  states  “such  bar¬ 
gaining  unit  or  employee  category  may 
exist  in  a  plant  or  other  establishment 
or  in  a  department  thereof,  or  in  a  com¬ 
pany,  or  in  an  industry  *  *  *  and  shall 
be  determined  so  as  to  preserve,  as 
nearly  as  possible,  contractual  or  histor¬ 
ical  wage  and  salary  relationships.”  In 
the  instant  case,  since  1948  company  X 
has  had  a  formal  salary  plan  and  policy 
regulating  and  controlling  its  salary 
practices.  Such  plan  has  always  per¬ 
tained  to  all  salaried  employees  as  a  unit 
regardless  of  the  division  or  department 
to  which  they  are  assigned.  Additionally, 
company  X  has  historically  and  contrac¬ 
tually  bargained  with  its  organized 
hourly  employees  on  a  plant-by-plant 
basis.  It  has  also  treated  its  unorganized 
hourly  employees  on  a  plant-by-plant 
unit  basis.  Therefore,  for  purposes  of  the 
Economic  Stabilization  Regulations  all 
of  the  salaried  employees  of  company  X 
constitute  an  appropriate  employee  unit 
and  all  hourly  employees  within  each 
particular  plant  constitute  an  appropri¬ 
ate  employee  unit  within  that  plant. 


This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 

(Pay  Board  Ruling  1972-86] 

PHASE  ONE  EXCEPTION  REQUEST  AS 
A  PAY  PRACTICE 

Facts.  On  August  20,  1971,  employer  A 
determined  that  certain  of  his  employees 
were  receiving  inadequate  compensation 
for  their  services.  On  August  25,  he  ap¬ 
plied  for  an  exception  with  the  Office  of 
Emergency  Preparedness  on  the  grounds 
that  severe  inequities  would  result  if  the 
raise  could  not  be  put  into  effect.  His  re¬ 
quest  was  denied. 

On  November  20,  1971,  employer  A  re¬ 
applied  for  an  exception,  basing  his  ap- 
lication  on  the  fact  that  the  proposed  in¬ 
crease  was  above  a  5.5  percent  wage 
standard. 

Issue.  May  the  employer  treat  his 
original  request  for  an  exception  during 
phase  I  as  a  “pay  practice  previously  set 
forth”?  (Economic  Stabilization  Regula¬ 
tions,  §  201.35.) 

Ruling.  Yes.  Section  201.35  states  that 
“existing  contracts”  and  “pay  practices 
previously  set  forth”  prior  to  November 
13,  1971,  will  be  allowed  to  operate  after 
that  date  subject  to  challenge  by  a  party 
at  interest  or  two  or  more  members  of  the 
Pay  Board,  or  by  the  Chairman  of  the 
Pay  Board.  In  order  for  employer  A  to 
treat  his  request  under  phase  I  as  “a  pay 
practice  previously  set  forth,”  the  ad¬ 
justment  must  have  been  finally  decided 
and  communicated  to  employees  affected 
or  management  personnel  responsible  for 
administering  the  adjustment.  Both 
conditions  have  been  fulfilled. 

This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 

[Pay  Board  Ruling  1972-87] 

RiGHT  TO  SEEK  INJUNCTIVE  RELIEF 

Facts.  Employer  X  has  entered  into 
collective  bargaining  agreements  for  a 
number  of  years  with  a  union  represent¬ 
ing  an  employee  bargaining  unit  of  100. 
The  prior  contract  had  an  expiration 
date  of  September  4,  1971.  Collective  bar¬ 
gaining  sessions  for  a  new  contract  be¬ 
gan  in  late  August  1971,  but  were  sus¬ 
pended  because  of  the  “freeze.”  Negotia¬ 
tions  were  renewed  November  4-13,  1971. 
The  unit  went  on  strike  on  November  15, 
1971. 

On  November  21,  1971,  a  memorandum 
of  agreement  was  entered  into  by  the  em¬ 
ployer  and  the  union  which  called  for 
aggregate  wage  increases  of  approxi¬ 
mately  20  percent.  Faced  with  the  threat 
of  a  continued  strike  unless  the  increases 
were  implemented,  the  employer  paid 
the  new  wages  but  filed  a  complaint  with 
the  District  Director  contending  that  the 
pay  adjustment  exceeded  5.5  percent. 

Issue.  Can  an  employer,  who  is  in  vio¬ 
lation  of  the  Economic  Stabilization 
Regulations  by  paying  an  increase  in  ex¬ 
cess  of  5.5  percent  without  the  prior  ap¬ 
proval  of  the  Pay  Board,  request  the  In¬ 
ternal  Revenue  Service  to  seek  injunc¬ 
tive  relief  against  the  payment  of  these 
increases  to  the  employees? 
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Ruling.  Yes.  The  District  Director, 
upon  receipt  of  such  a  request  will,  in 
appropriate  cases,  recommend  through 
the  Stabilization  Agencies  that  the  At¬ 
torney  General  of  the  United  States  ap¬ 
ply  for  an  injunction,  Economic  Stabili¬ 
zation  Regulations,  6  CFR  §  401.502(c) 
(1972>,  if  it  can  be  shown  that  an  indi¬ 
vidual  or  organization  has  engaged,  is 
engaged,  or  is  about  to  engage  in  any 
acts  or  practices  that  constitute  a  vio¬ 
lation  of  the  regulations.  It  constitutes  a 
violation  for  any  person  to  pay  or  to 
receive  or  force  any  person  to  pay  or  to 
receive  any  portion  of  a  wage  and  salary 
inci'ease  not  authorized  by  such  regula¬ 
tions  or  Pay  Board  decision.  Economic 
Stabilization  Regulations,  §  201.41. 

However,  an  employer  who  is  in  vio¬ 
lation  of  the  regulations  and  does  re¬ 
quest  the  Internal  Revenue  Service  to 
seek  injunctive  relief  will  not  be  im¬ 
mune  from  prosecution  or  other  legal 
action  that  might  be  available  against 
him  under  the  circumstances. 

This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 

[Pay  Board  Ruling  1972-88] 

LONGEVITY  RAISES 

Facts.  For  the  past  several  years  prior 
to  November  14.  1971,  a  printing  firm 
regularly  increased  employees’  wages  by 
allowing  an  automatic  wage  increase  of 
$5  a  week  every  6  months.  Such  increase 
is  solely  a  function  of  continuous  serv¬ 
ice;  it  is  granted  to  an  individual  after 
he  has  completed  6  months’  service  since 
his  last  such  increment. 

Issue.  May  the  printing  firm  continue 
paying  its  longevity  raises  without 
charging  these  increases  to  the  5.5- 
percent  standard? 

Ruling.  Yes.  Economic  Stabilization 
Regulations,  §  201.58(b),  provides  that 
longevity  increases  in  existence  on  No¬ 
vember  13,  1971,  and  continued  in  suc¬ 
cessor  contracts  or  pay  practices  are  ex¬ 
cluded  from  adjustment  computations. 

This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 

[Pay  Board  Ruling  1972-89] 

PAY  PRACTICE  PREVIOUSLY  SET 
FORTH 

Facts.  On  November  13,  1971,  a  com¬ 
pany  announced  that  it  would  grant  a 
prospective  pay  increase  to  employees, 
but  did  not  specify  how  much  or  when 
the  increase  might  be  granted. 

Issue.  Whether  the  mere  announce¬ 
ment  on  November  13,  1971,  of  a  pay 
increase  to  be  granted  after  that  date 
constitutes  a  "pay  practice  previously  set 
forth”  within  the  meaning  of  Economic 
Stabilization  Regulations,  §  201.35? 

Ruling.  The  mere  announcement  on 
November  13,  1971,  of  a  prospective  pay 
increase  does  not  constitute  a  "pay  prac¬ 
tice  previously  set  forth”  within  the 
meaning  of  8  201.35.  The  announcement 
specified  neither  the  amount  of  the  in¬ 
crease,  nor  whether  the  increase  would 
be  applicable  to  certain  or  all  employees 
of  the  company,  nor  any  date  or  dates 
such  an  increase  would  be  put  into  effect 
after  November  13, 1971.  It  was  therefore 


not  finally  and  formally  decided  prior  to 
November  14, 1971. 

This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 

[Pay  Board  Ruling  1972-90:  Cost  of  Living 
Council  Ruling  1972-46] 

FAIR  LABOR  STANDARDS  ACT 

Facts.  A,  a  Texas  corporation,  is  in 
the  business  of  manufacturing  wood 
specialties.  Until  February  24,  1972,  A 
had  sold  its  products  exclusively  within 
Texas.  On  that  date,  at  a  meeting  be¬ 
tween  A’s  corporate  management  and  X, 
a  prospective  customer  from  Oklahoma, 
it  was  decided  that  A  would  provide  all 
of  X’s  requirements  for  wood  specialties. 
It  was  also  agreed  that  A  would  begin 
a  promotional  program  in  surrounding 
States  to  market  more  of  its  specialty 
products.  A  has  been  paying  its  em¬ 
ployees  at  a  wage  rate  which  is  less  than 
the  minimum  standard  required  by  the 
Fair  Labor  Standards  Act  of  1938,  29 
U.S.C.  206(a)(1).  In  order  to  raise  its 
employees’  wages  to  a  rate  which  would 
comply  with  the  aforementioned  section, 
A  would  have  to  increase  wages  some  26 
percent  above  the  rate  its  employees  were 
paid  prior  to  February  24, 1972. 

Issue.  May  A  raise  employees’  wages  to 
comply  with  the  Fair  Labor  Standards 
Act,  without  regard  to  the  general  wage 
and  salary  standard? 

Ruling.  Yes.  A  is  allowed  to  raise  wages 
to  the  extent  necessary  to  comply  with 
the  Fair  Labor  Standards  Act,  even 
though  such  raise  is  in  excess  of  the  5.5 
percent  standard.  The  authority  for  this 
opinion  is  found  in  the  Economic  Stabili¬ 
zation  Regulations,  6  CFR  101.103  ( 1972) , 
which  states  that  “this  title  (Title  6) 
shall  not  be  exercised  to  preclude  the 
payment  of  any  pay  adjustment:  (1)  Re¬ 
quired  under  the  Fair  Labor  Standards 
Act  of  1938  *  *  Accordingly,  even 
though  a  26  percent  wage  increase  is 
normally  far  in  excess  of  Stabilization 
guidelines,  the  foregoing  special  provi¬ 
sion  allows  employees  to  catch  up  to  basic 
minimum  wage  standards  when  the  em¬ 
ployer  for  whom  they  work  becomes  en¬ 
gaged  in  the  production  of  goods  for 
interstate  commerce.  ( See  also  Economic 
Stabilization  Regulations,  8  201.58(e), 
which  exclude  such  an  increase  from 
adjustment  computations.) 

This  ruling  has  been  approved  by 
the  General  Counsels  of  the  Pay  Board 
and  the  Cost  of  Living  Council. 

[Pay  Board  Ruling  1972-91  ] 

PARTY  AT  INTEREST  FOR  PURPOSES 
OF  A  PAY  CHALLENGE 

Facts.  The  X  County  Board  of  Super¬ 
visors  is  a  governing  body  with  authority 
under  State  law  to  determine  salaries  of 
county  judges.  Pursuant  to  a  reso¬ 
lution  adopted  by  the  Board  of  Super¬ 
visors  prior  to  November  14,  1971,  the 
salaries  of  county  judges  were  increased 
on  January  2, 1972,  by  amounts  in  excess 
of  the  5.5  percent  wage  guideline.  Three 
of  the  board  members,  constituting  a 
minority  of  the  board,  voted  against  the 
salary  increase  and  desire  to  initiate  a 
pay  challenge  with  the  Internal  Revenue 


Service  in  accordance  with  Economic 
Stabilization  Regulations  6  CFR  401.401 
(1972). 

Issue.  Whether  a  minority  of  the  board 
is  a  “party  at  interest”  for  purposes  of 
initiating  a  pay  challenge. 

Ruling.  No.  A  minority  of  the  board 
would  not  be  an  employer  who  could  be 
required  to  pay  the  wages  and  salaries  in 
question  and  would  not  be  a  “party  at  in¬ 
terest”  as  that  term  is  defined  in  Regula¬ 
tions  8  201.2.  Accordingly,  the  minority 
would  not  be  authorized  to  initiate  a  pay 
challenge.  However,  it  could  submit  a 
complaint  to  the  appropriate  district  of¬ 
fice  of  the  Internal  Revenue  Service  pur¬ 
suant  to  Regulation  6  CFR  401.501 
(1972). 

This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 

[Pay  Board  Ruling  1972-92] 

DEFERRED  WAGE  AND  SALARY  IN¬ 
CREASES  PROHIBITED  BY  PAY  BOARD 

Facts.  Employer  A  and  the  union  rep¬ 
resenting  his  employees  agree  to  a  9  per¬ 
cent  increase,  effective  immediately,  on 
March  1,  1972.  There  is  a  further  provi¬ 
sion  in  the  agreement  which  states  that 
in  the  event  the  Pay  Board  disapproves 
any  portion  of  the  increase  that  portion 
will  be  payable  retroactively  to  March  1, 
1972,  when  controls  are  lifted.  The  Pay 
Board  subsequently  approves  a  5.5  per¬ 
cent  increase  but  expressly  disapproves 
the  provision  of  the  agreement  cited 
above,  stating  that  it  constitutes  a  3.5 
percent  increase  in  w7ages  and  salaries 
payable  as  deferred  compensation.  The 
parties  nevertheless  decide  to  leave  it  in 
the  agreement. 

Issue.  Does  the  action  of  the  parties 
in  leaving  the  deferred  increase  provision 
in  effect  constitute  a  violation  within  the 
meaning  of  Economic  Stabilization  Reg¬ 
ulations,  §  201.41? 

Ruling.  Yes.  Section  201.41(a)  (4)  pro¬ 
vides  that  it  is  a  violation  to  “Fail  or 
refuse  to  comply  with  a  decision  or  order 
of  the  Pay  Board  or  its  delegate  or  with 
any  regulation  issued  pursuant  to  the 
Act,  or  induce,  solicit,  encourage,  force, 
or  require  any  other  person  to  fail  or 
refuse  to  comply  with  a  decision  or  order 
of  the  Pay  Board  or  its  delegate  or  with 
any  regulation  issued  pursuant  to  the 
Act.”  This  subsection  makes  clear  that 
if  the  Board  renders  a  decision,  it  is  a 
violation  for  any  person  to  refuse  to 
comply  writh  it. 

Moreover,  the  language  in  §  201.41  pro¬ 
viding  that  it  shall  not  be  a  violation  to 
“bargain  for,  request,  contract  for,  or 
agree  to  (as  contrasted  with  paying  or 
receiving)  a  wrage  and  salary  increase  in 
excess  of  the  maximum  permissible  an¬ 
nual  aggregate  wrage  and  salary  increase” 
does  not  remove  the  basis  for  a  violation. 
This  clause  was  included  in  8  201.41  to 
permit  the  parties  to  bargain  freely  prior 
to  submitting  their  eventual  agreement 
to  the  Pay  Board  for  approval  of  an  ex¬ 
ception  to  the  standard.  Once  the  Board 
has  decided  that  an  agreement  to  pay  an 
amount  in  excess  of  the  standard  con¬ 
stitutes  an  actual  increase  in  wages  and 
salaries,  such  agreement  no  longer  comes 
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within  the  proviso  permitting  agreements 
in  excess  of  the  standard.  The  Board  has 
ruled  that  it  is  more  than  an  agreement — 
it  is  a  wage  and  salary  increase  payable 
as  deferred  compensation. 

This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 

[Pay  Board  Ruling  1972-93] 

RETROACTIVE  WAGE  INCREASES 

Facts.  Based  upon  its  high  profits  for 
the  1970-71  fiscal  year,  Employer  A  an¬ 
nounced  to  his  employees  prior  to  the 
freeze  that  he  would  make  a  large  con¬ 
tribution  on  September  15,  1971,  into  the 
existing  employee  profit-sharing  plan. 
Had  the  contribution  been  made,  it 
would  have  produced  a  15  percent  in¬ 
crease  in  the  total  compensation  for  the 
appropriate  employee  unit.  The  actual 
contribution  was  precluded  by  the  freeze 
period  of  the  Economic  Stabilization 
Program.  Three  of  Employer  A’s  em¬ 
ployees  retired  between  September  15, 
1971,  and  November  14,  1971.  Each  of 
the  three  employees  would  have  been 
eligible  to  receive  an  increased  benefit 
under  the  profit-sharing  plan  at  the 
time  of  his  retirement.  Employer  A  is 
willing  to  make  the  increased  contribu¬ 
tion  to  the  profit-sharing  plan,  retro¬ 
active  to  its  original  date,  September  15, 
1971. 

Issue.  May  the  retroactive  contribu¬ 
tion  to  the  existing  profit-sharing  plan 
be  made? 

Ruling.  Yes.  Economic  Stabilization 
Regulations,  §  201.33(c)  (1) ,  permit  the 
payment  of  wage  and  salary  increases  if 
the  employer  determines,  subject  to 
compliance  checks  by  the  Internal  Reve¬ 
nue  Service,  that: 

An  employee  in  an  appropriate  employee 
unit  would  have  become  eligible  to  receive  a 
new  or  increased  benefit  under  a  fringe  bene¬ 
fit  plan  if  the  freeze  had  not  occurred,  and 
the  employee  cannot  otherwise  (because  of 
death,  retirement,  etc.,  during  the  freeze) 
become  eligible  for  the  benefit  after  the 
freeze  *  *  *. 

Moreover,  Economic  Stabilization 
Regulations,  §  201.33,  give  examples  of 
two  situations  in  which  the  retroactive 
payment  of  increased  benefits  may  be 
made. 

In  this  situation,  the  appropriate  em¬ 
ployee  unit  would  have  become  eligible 
for  the  increased  benefit,  but  for  the 
freeze.  Three  of  the  employees  who  re¬ 
tired  from  the  unit  during  the  freeze 
will  not  receive  any  increased  benefits 
if  the  retroactive  payments  are  not 
permitted.  Therefore,  the  increased  con¬ 
tribution  to  the  profit-sharing  plan  may 
be  made  retroactively  without  violating 
the  regulations. 

This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 

[Pay  Board  Ruling  1972-94] 

TREATMENT  OF  LONGEVITY 
INCREASES 

Facts.  An  employment  contract  which 
was  in  existence  prior  to  November  14, 
1971,  provided  for  a  2-percent  longevity 
increase.  A  new  employment  contract 
which  was  negotiated  after  November  14, 
1971,  Increases  the  longevity  payments 
from  2  percent  to  4  percent. 


Issue.  For  purposes  of  the  5.5  percent 
general  wage  and  salary  standard,  will 
the  2  percent  increase  in  longevity  pay¬ 
ments  be  taken  into  account? 

Ruling.  Yes.  Economic  Stabilization 
Regulations,  §  201.60(b),  provide  that 
longevity  increases  provided  for  in  an 
employment  contract  in  effect  on  No¬ 
vember  13,  1971,  or  provided  for  in  a 
pay  practice  previously  set  forth  and  in 
existence  on  such  date  and  contained  in 
successor  contracts  or  pay  practices  are 
excluded  from  adjustment  computations. 
However,  no  such  exclusion  is  provided 
for  increases  in  longevity  increments 
provided  for  in  the  successor  contract  or 
pay  practice  entered  into  after  Novem¬ 
ber  14,  1971.  Therefore,  in  the  instant 
case,  the  longevity  increase  of  2  per¬ 
cent  paid  pursuant  to  the  contract  en¬ 
tered  into  after  November  13,  1971,  is 
subject  to  the  provisions  of  Economic 
Stabilization  Regulations  §  201.10(a). 
(See  §  201.64<c)  for  applicable  computa¬ 
tion  rules.) 

This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 

[Pay  Board  Ruling  1972-95] 

OVERTIME  COMPENSATION 

Facts.  Engineers  of  an  electronics  firm, 
hired  on  the  basis  of  a  40 -hour  work¬ 
week  for  a  yearly  salary,  have  recently 
had  to  work  substantial  amounts  of  over¬ 
time.  There  has  been  no  preexisting 
practice  of  paying  engineer-employees 
overtime,  nor  has  there  been  any  provi¬ 
sion  made  for  such  pay  in  employee- 
employer  labor  contracts.  Further,  each 
of  these  employees  is  “an  employee  em¬ 
ployed  in  a  bona  fide  *  *  *  professional 
capacity”  within  the  meaning  of  the 
section  13(a)(1)  exemption  of  the  Fair 
Labor  Standards  Act  and  therefore  no 
overtime  payments  are  required  to  be 
made  to  them  by  that  Act. 

Issue.  May  the  engineers  now  be  paid 
time  and  a  half  for  overtime  work  with¬ 
out  charging  their  increased  pay  to  the 
5.5  percent  standard? 

Ruling.  No.  Economic  Stabilization 
Regulations,  §  201.10(a),  which  estab¬ 
lish  the  5.5  percent  standard  applies 
to  “any  wage  and  salary  increase  pay¬ 
able  with  respect  to  an  appropriate  em¬ 
ployee  unit  pursuant  to  •  •  •  a  pay 
practice  established  *  *  *  after  No¬ 
vember  13, 1971.” 

Economic  Stabilization  Regulations, 
§  201.2  which  define  wages  and  salaries 
specifically  include  “overtime  pay.”  Since 
payment  for  overtime  to  engineers  was 
not  a  practice  in  effect  prior  to  Novem¬ 
ber  14,  1971,  in  this  firm  and  since  such 
payments  are  considered  part  of  an  em¬ 
ployee’s  wages  and  salaries,  the  firm  may 
not  pay  subject  engineers  for  overtime 
without  charging  such  payments  to  the 
5.5  percent  standard. 

This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 

[Pay  Board  Ruling  1972-96] 

PARTY  AT  INTEREST 

Facts.  An  employer  association  has 
been  the  bargining  representative  for 
various  employers  for  the  past  5  years 
in  wage  negotiations  with  a  trade  union 


of  less  than  1,000  employees.  On  October 
20,  1971,  the  bargaining  representative 
and  the  trade  union  agreed  on  wage 
terms  that  would  grant  a  12  percent  in¬ 
crease  for  the  wage  year  beginning 
March  1,  1972.  Employer  X,  who  was 
represented  in  this  agreement  by  the 
bargaining  representative  and  bound  by 
its  terms,  believes  that  this  12  percent 
increase  is  unreasonably  inconsistent 
with  the  policies  of  the  Economic  Stabi¬ 
lization  Program  and  now  seeks  to  ini¬ 
tiate  a  pay  challenge  pursuant  to  Eco¬ 
nomic  Stabilization  Regulations,  §  201.35. 
The  bargaining  representative  has  re¬ 
fused  to  initiate  a  pay  challenge  for  X 
because  a  majority  of  the  employers 
bound  by  the  contract  would  not  consent 
to  the  challenge. 

Issue.  Can  employer  X-initiate  a  pay 
challenge  as  a  party  at  interest? 

Ruling.  No.  A  pay  challenge  may  be 
initiated  only  by  a  party  at  interest, 
which  is  defined  in  Regulations  §  201.2, 
as: 

“Party  at  interest”  means:  (1)  A  bargain¬ 
ing  representative  of  employers  who  could  be 
required  to  pay  the  wages  and  salaries  in 
question,  or  in  the  absence  of  such  bargain¬ 
ing  representative,  an  employer  who  could 
be  required  to  pay  the  wages  and  salaries 
in  question. 

In  this  situation,  employer  X  had  a 
bargaining  representative  at  the  time  the 
increase  was  negotiated;  therefore,  a 
challenge  would  have  to  be  initiated 
through  the  bargaining  representative. 
Since  a  majority  of  the  employers  in  the 
Association  accept  the  contract  and  re¬ 
fuse  to  initiate  a  challenge,  employer  X 
cannot  reject  the  contract  nor  would 
withdrawal  from  the  association  for  the 
purpose  of  negotiating  future  contracts 
entitle  him  to  make  a  direct  pay  chal¬ 
lenge  under  §  201.35  as  a  party  at  in¬ 
terest. 

This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 

[Pay  Board  Ruling  1972-97] 

INCREASES  IN  “TOKEN”  SALARIES  OF 

CORPORATE  OFFICERS 

Facts.  Corporation  A’s  officers  have 
foregone  the  receipt  of  anything  more 
than  token  wages  and  salaries  in  order 
that  all  available  corporate  income  could 
be  spent  on  expansion  and  growth.  How¬ 
ever,  the  Corporation  desires  to  com¬ 
mence  paying  substantially  increased 
salaries  to  its  officers,  as  of  January 
1972. 

Issue.  May  the  officers’  salaries  be  in¬ 
creased  in  an  amount  greater  than  the 
general  wage  and  salary  standard  with¬ 
out  Pay  Board  approval,  because  their 
wages  did  not  reflect  the  responsibility 
and  the  work  performed? 

Ruling.  No.  Unless  excepted  by  the 
Economic  Stabilization  Regulations,  all 
wages  and  salaries,  as  defined  by  Eco¬ 
nomic  Stabilization  Regulations,  §  201.2, 
are  subject  to  the  5.5  percent  general 
wage  and  salary  standard.  That  is,  the 
total  amount  of  wages  and  salaries  being 
paid  to  the  “appropriate  employee  unit”, 
here  comprised  of  the  officers  of  Cor¬ 
poration  A,  for  1972,  cannot  exceed  the 
total  amount  being  paid  as  of  Novem¬ 
ber  13,  1971,  by  more  than  5.5  percent. 
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Since  these  officers  were  only  receiving 
token  wages  and  salaries  on  Novem¬ 
ber  13,  1971,  the  permissible  increase  by 
5.5  percent  could  not  produce  much 
greater  compensation  for  1972. 

However,  if  Corporation  A  desires  to 
increase  the  compensation  for  its  offi¬ 
cers  by  more  than  is  permissible  under 
the  general  wage  and  salary  standard,  it 
could  request  an  exception  under  Reg¬ 
ulations  §  201.30  of  which  paragraph  (b) 
reads  as  follows: 

(b)  Criteria.  When  the  Board  reviews  new 
contracts  and  pay  practices  in  individual 
cases  with  respect  to  payment  for  services 
rendered  in  any  control  year  and  in  its  de¬ 
velopment  of  additional  criteria  for  excep¬ 
tions,  it  shall  consider  such  factors  as 
changes  in  productivity  and  the  cost  of  liv¬ 
ing,  on-going  collective  bargaining  and  pay 
practices,  the  equitable  position  of  the  em¬ 
ployees  involved,  and  such  other  factors  as 
are  necessary  to  foster  economic  growth,  to 
promote  improvement  in  the  quality  of  gov¬ 
ernmental  services,  and  to  prevent  gross  in¬ 
equities,  hardships,  serious  market  disrup¬ 
tions,  domestic  shortages  of  raw  materials, 
localized  shortages  of  labor,  and  windfall 
profits. 

This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 

[Pay  Board  Ruling  1972-98;  Cost  of  Living 
Council  Ruling  1972-66] 

REDUCTION  IN  THE  WORKWEEK 

WITHOUT  A  PROPORTIONATE  DE¬ 
CREASE  IN  PAY 

Facts.  In  May  of  1970,  City  X  and  the 
Firefighters  Association  contractually 
agreed  to  reduce  the  workweek  of  fire¬ 
fighters  to  58.8  hours  per  week  on  Janu¬ 
ary  1,  1971;  to  57.4  hours  on  January  1, 
1972;  and  to  56  hours  on  January  1, 1973. 
Additionally,  a  salary  scale  was  agreed  to 
effective  July  1,  1970.  Such  salary  scale 
is  currently  in  effect,  as  is  the  workweek 
of  57.4  hours.  The  city  and  association 
are  presently  negotiating  a  new  salary 
scale  for  firefighters  to  be  effective  July  1, 
1972. 

Issue.  In  setting  a  new  salary  scale, 
is  the  scheduled  workweek  reduction  to 
56  hours,  which  results  in  an  increase  in 
the  average  straight-time  hourly  rate, 
includable  in  computing  the  permissible 
annual  aggregate  increase? 

Ruling.  Yes.  Economic  Stabilization 
Regulations,  6  CFR  101.2  (1972)  include 
in  the  definition  of  “pay  adjustment” 
“*  *  *  benefits  which  result  in  more  pay 
per  hour  or  other  unit  of  work  or  pro¬ 
duction  (e.g.,  by  shortening  the  work¬ 
day  without  a  proportionate  decrease  in 
pay)”.  Such  benefit  is  also  included  in 
the  Pay  Board  definition  of  “wages  and 
salaries”.  (See  Regulations  §  201.2.) 
Therefore,  a  projected  decrease  in  hours 
worked  without  a  proportionate  decrease 
in  pay  must  be  taken  into  consideration 
in  determining  the  permissible  annual 
aggregate  increase  for  an  appropriate 
employee  unit.  In  the  instant  case,  such 
permissible  increase  will  be  the  general 
wage  and  salary  standard  of  §  201.10(a) 
(or,  if  applicable,  an  exception  thereto 
under  Subpart  B  of  Part  201  of  Pay 
Board  Regulations) ,  because  the  pay  ad¬ 
justment  under  negotiation — i.e.,  the  new 


salary  schedule — is  a  modification  of  an 
existing  contract.  (See  §  201.64(b).  for 
applicable  computation  rules.) 

This  ruling  has  been  approved  by  the 
General  Counsels  of  the  Pay  Board  and 
the  Cost  of  Living  Council. 

|  Pay  Board  Ruling  1972-99] 

CONTROL  YEAR 

Facts.  The  assembly  line  employees  of 
Company  A,  who  were  not  under  con¬ 
tract  at  the  time,  received  a  5.5  percent 
general  wage  and  salary  increase  on  De¬ 
cember  10,  1971.  On  January  15,  1972, 
these  employees  voted  to  join  a  national 
union.  At  the  same  time,  Company  A 
joined  an  employer’s  association  to  bar¬ 
gain  collectively  with  the  union.  In  a 
collective  bargaining  agreement  dated 
April  15,  1972,  the  association  agreed  to 
giant  a  5.5  percent  wage  and  salary  in¬ 
crease  effective  May  1,  1972,  to  all  em¬ 
ployees  of  Association  members  repre¬ 
sented  by  the  national  union. 

Issue.  Having  already  granted  the  as¬ 
sembly  line  employees  a  5.5  percent  in¬ 
crease,  may  Company  A  now  grant 
another  5.5  percent  increase  to  the  em¬ 
ployees  pursuant  to  the  collective  bar¬ 
gaining  agreement? 

Ruling.  No.  Economic  Stabilization 
Regulations,  §  201.52(b)  (1),  provide  that 
the  first  control  year  for  an  appropriate 
employee  unit  which  was  not  covered  by 
the  terms  of  an  employment  contract 
in  effect  on  November  13,  1971,  will  be 
“the  period  from  November  14,  1971, 
through  November  13,  1972.”  Moreover, 
§  201.52(d)  (1)  states  that  “The  base  date 
for  the  first  and  succeeding  control  years 
*  *  *  shall  not  thereafter  be  changed 
even  though  the  appropriate  employee 
unit  goes  from  a  pay  practice  status  to 
an  employment  contract  status  *  *  * 
after  November  13,  1971.” 

Finally,  Regulations,  5  201.51(c),  im¬ 
pose  a  limitation  on  compensation  in¬ 
creases  with  respect  to  an  appropriate 
employee  unit  for  any  control  year.  Such 
limitation  is  the  maximum  permissible 
annual  aggregate  wage  and  salary  in¬ 
crease  pursuant  to  Regulations  §  201.10 
(a). 

The  control  year  for  these  employees 
cannot  change,  without  Pay  Board  ap¬ 
proval.  Moreover,  they  have  already  re¬ 
ceived  an  increase  equivalent  to  the  gen¬ 
eral  wage  and  salary  standard.  Accord¬ 
ingly,  no  further  increase  for  these  em¬ 
ployees  may  be  granted  until  the  second 
control  year  beginning  November  14, 
1972,  unless  payments  to  such  employees 
qualify  for  an  exception  under  Subpart 
B  of  Part  201. 

This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 

[Pay  Board  Ruling  1972-100] 

DIFFERENCE  BETWEEN  MERIT  IN¬ 
CREASES  AND  LONGEVITY  IN¬ 
CREASES 

Facts.  State  employees  are  entitled  to 
receive  specific  pay  increases  at  periodic 
intervals  according  to  a  State  statute 
enacted  prior  to  August  15,  1971,  which 
sets  forth  wage  progression  schedules. 
An  employee  obtains  such  an  increase 


only  after  a  rating  is  made  by  his  super¬ 
visor  certifying  that  the  employee’s  work 
is  satisfactory. 

Issue.  May  wage  increases  which  are 
dependent  upon  a  supervisor’s  rating  be 
regarded  as  longevity  raises? 

Ruling.  The  fact  that  an  increase  is 
dependent  upon  a  certification  that  an 
individual’s  performance  is  satisfactory 
is  not  of  itself  sufficient  to  determine 
whether  the  increase  will  be  considered 
as  a  longevity  increase.  This  determina¬ 
tion  will  depend  on  an  examination  of  all 
the  terms  of  the  employment  situation. 

If  the  increases  are  “solely  related  to  the 
employee’s  length  of  service  and  operate 
without  significant  affirmative  exercise  of 
employer  discretion  or  subjective  evalu¬ 
ation  of  the  employee’s  work  perform¬ 
ance,”  then  such  raises  are  considered 
longevity  increases.  (See  Economic  Sta¬ 
bilization  Regulations,  5  201.58(b)).  On 
the  other  hand,  if  in  providing  for  wage 
increases,  there  is  consideration  given  for 
superior  performance,  then  such  raises 
would  not  be  considered  longevity 
increases. 

The  important  question,  then,  is  w’hat 
the  supervisor’s  rating  is  set  up  to  do. 
In  the  instant  case,  the  rating  serves 
only  as  a  review'  of  whether  the  employee 
has  performed  his  work  satisfactorily. 
Section  201.58(b)  states  that  “(i)f  it  is 
an  established  practice  that  once  an  in¬ 
dividual’s  work  performance  for  a  cer¬ 
tain  length  of  time  is  determined  to  be 
satisfactory  and  the  amount  of  the  in¬ 
crease  as  determined  in  advance  is  not 
subject  to  any  discretionary  adjustment, 
the  increase  is  due  to  longevity.”  As  the 
periodic  increases  are  fixed  by  State  stat¬ 
ute  and  an  employee  rating  does  not  call 
for  any  review  other  than  whether  the 
employee’s  work  is  satisfactory,  these 
wage  increases  are  considered  longevity 
increases. 

This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 

[Pay  Board  Ruling  1972-101] 

EFFECT  OF  THE  “PREVIOUSLY  SET 
FORTH”  TEST  ON  A  MERIT  PLAN 

Facts.  In  June  1971,  the  Board  of  Di¬ 
rectors  at  Hospital  X,  as  part  of  their 
yearly  practice  of  reviewing  their  previ¬ 
ous  year’s  merit  plan,  made  certain 
changes  in  that  plan  for  the  forthcoming 
year.  At  that  time,  subject  to  these 
changes,  the  plan,  as  amended,  was  ap¬ 
proved  for  the  year  commencing  July  1, 
1971.  Prior  to  that  date,  on  June  28, 1971, 
such  plan  was  communicated  to  Hospital 
X’s  employees;  however,  at  no  time  was 
any  stated  amount  budgeted  for  the  merit 
plan. 

Issue.  (1)  Will  changes  made  prior  to 
November  14,  1971,  in  a  merit  plan,  ap¬ 
proved  for  1971,  cause  such  plan  to  fail 
the  “previously  set  forth”  test  as  defined 
in  Economic  Stabilization  Regulations, 

§  201.35(d)? 

(2)  Will  the  determination  that  no 
stated  amount  was  budgeted  for  the 
amended  plan  cause  such  plan  to  fall 
the  above  test? 

Ruling.  The  answer  with  respect  to  the 
first  issue  is  “No.”  Provided  such  rate 
changes  were  made  prior  to  November  14,  \ 
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1971,  as  was  the  case  here,  they  shall 
be  allowed  to  take  effect  subject  to  the 
usual  requirements  of  §  201.35(a). 

The  answer  with  respect  to  the  second 
issue  is  “Yes.”  Section  201.35(d)  provides 
that  “Except  as  provided  in  Subpart  F 
of  this  part,  for  purposes  of  this  section, 
a  pay  practice  shall  be  ‘previously  set 
forth’  only  if  it  can  be  documented  that 
prior  to  November  14,  1971,  an  adjust¬ 
ment  *  *  *  in  the  case  of  a  merit  plan, 
the  aggregate  amount  to  be  expended 
was — 

( 1 )  Decided  finally  and  formally  in  ac¬ 
cordance  with  established  procedures, 
and 

( 2 )  Communicated  to  the  management 
personnel  responsible  for  implementing 
the  pay  adjustment  or  to  the  employees 
affected.” 

In  the  instant  case,  even  though  the 
final  decision  was  made  to  implement  the 
merit  plan  by  the  Board  of  Trustees  in 
June  1971,  and  the  decision  was  commu¬ 
nicated  by  memorandum  dated  June  28, 
1971,  to  the  appropriate  employee  unit, 
hospital  X  did  not  at  any  time  prior 
to  November  14,  1971,  set  an  aggregate 
amount  to  be  expended  for  their  merit 
plan.  Hence,  the  merit  plan  fails  to 
qualify  under  the  “previously  set  forth” 
test  of  §  201.35(d). 

This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 

[Pay  Board  Ruling  1972-102 J 

COVERAGE  OF  NEW  EMPLOYEES 

UNDER  PREVIOUSLY  EXISTING  EM¬ 
PLOYMENT  CONTRACTS 

Facts.  Prior  to  August  15,  1971,  a  mas¬ 
ter  collective  bargaining  agreement  was 
reached  between  a  national  union  and 
an  association  representing  a  wide  ma¬ 
jority  of  employers  within  a  certain  in¬ 
dustry  throughout  the  Nation. 

The  terms  of  the  collective  bargaining 
agreement  provide  that : 

When  a  majority  of  the  eligible  employees 
performing  work  covered  by  *  *  *  the  •  •  * 
agreement  (to  which  their  employer  Is  a  prior 
signator) ,  execute  a  card  authorizing  a  signa¬ 
tory  local  union  to  represent  them  as  their 
collective  bargaining  agent  •  *  *  then  such 
employees  shall  automatically  be  covered  by 
this  agreement. 

On  January  30,  1972,  employer  A,  a 
party  to  the  agreement,  expanded  his 
manufacturing  operations  into  a  nearby 
city,  resulting  in  the  need  to  hire  300 
new  assembly  line  employees  to  operate 
the  new  plant.  Certain  other  employees 
were  transferred  from  other  plants  cov¬ 
ered  by  the  agreement.  The  average  wage 
of  the  newly  hired  workers  was  $3.25  per 
hour. 

On  March  15,  1972,  the  new  assembly 
line  employees,  voted,  to  become  members 
of  a  signatory  local  union  of  the  na¬ 
tional  union.  Pursuant  to  the  above  pro¬ 
visions  of  the  agreement  they  were  im¬ 
mediately  covered  by  the  agreement  and 
eligible  to  be  paid  the  wage  level  pro¬ 
vided  in  the  agreement,  $3.80  an  hour. 

Issue.  Under  Economic  Stabilization 
Regulations,  §  201.35,  relating  to  existing 
contracts  and  pay  practices  previously 
set  forth,  may  employer  A  put  the  In¬ 
creases  In  question  Into  effect? 
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Ruling.  Yes.  Section  201.35  provides 
that  “Employment  contracts  and  pay 
practices  previously  set  forth  which  ex¬ 
isted  prior  to  November  14,  1971,  will  be 
allowed  to  operate  according  to  their 
terms.”  Such  employment  contracts  and 
pay  practices,  however,  can  be  “chal¬ 
lenged  by  a  party  at  interest,  by  the 
Chairman  of  the  Pay  Board  or  by  two  or 
more  other  members  of  the  Board  *  *  *.” 
In  the  instant  case,  the  master  contract 
to  which  employer  A  is  a  party  existed 
prior  to  November  14,  1971,  and  there¬ 
fore  is  within  the  thrust  of  §  201.35. 

The  new  employees  have  elected  to  be 
represented  by  the  union.  Pursuant  to 
the  terms  of  the  master  agreement,  their 
wage  scale  automatically  becomes  that 
of  the  union  members.  Since  employer  A 
was  an  original  party  to  the  agreement, 
which  provided  for  automatic  coverage 
under  the  agreement  upon  showing  of 
majority  support,  his  obligations  to  his 
employees  are  controlled  by  the  provi¬ 
sion  contained  therein.  Since  the  employ¬ 
ment  contract  was  in  existence  prior  to 
November  14,  1971,  employer  A  may  put 
the  scheduled  increases  into  effect.  For 
determination  of  applicable  control  year, 
see  Regulations,  §  201.52(d). 

This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 

[Pay  Board  Ruling  1972-103] 

WAGE  INCREASES  LESS  THAN  THE 
ALLOWABLE  STANDARD 

Facts.  A  operates  a  small  manufactur¬ 
ing  firm  whose  employees  are  seeking  a 
5.5  percent  wage  increase.  Because  of  a 
decline  in  business  during  the  past  year, 
however,  A  can  only  afford  to  pay  an  in¬ 
crease  of  2  percent.  The  employees  agree 
to  accept  2  percent  but  ask  that  the  dif¬ 
ference  of  3.5  percent  be  carried  forward 
and  added  to  the  permissible  standard 
for  wage  and  salary  increases  during  the 
next  control  year.  Assuming  that  the 
general  wage  and  salary  standard  re¬ 
mains  at  5.5  percent,  would  the  maximum 
permissible  increase  for  the  next  control 
year  then  be  9  percent? 

Issue.  If  a  wage  increase  during  1  con¬ 
trol  year  is  less  than  the  maximum  al¬ 
lowable  increase,  can  the  difference  be¬ 
tween  the  two  be  carried  over  and  added 
to  the  allowable  increase  for  a  subsequent 
control  year? 

Ruling.  No.  The  general  wage  and 
salary  standard  of  5.5  percent  is  the 
“maximum  permissible  annual  aggre¬ 
gate  wage  and  salary  increase”  for  any 
given  control  year.  Economic  Stabiliza¬ 
tion  Regulations,  §  201.10(a).  The  only 
exceptions  to  this  limitation  are  set  forth 
in  Subpart  B  of  Part  201  of  the  Regula¬ 
tions. 

This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 

[Pay  Board  Ruling  1972-104] 

SUBSEQUENT  WAGE  DETERMINA¬ 
TIONS  PURSUANT  TO  PREEXISTENT 
AUTHORITY  TO  INCREASE  WAGES 

Facts.  The  salary  schedule  for  proba¬ 
tion  officers  in  State  X,  established  by 
State  statute,  provides  salaries  for  six 
officers  which  exceed  the  present  salary 
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of  their  superior,  the  Commissioner  of 
Probation.  Moreover,  37  other  officers  re¬ 
ceive  salaries  which  exceed  the  salaries 
of  the  Deputy  Commissioners.  Pursuant 
to  State  statute,  the  Y  Committee  on 
Probation  has  the  power  to  remedy  this 
inequity  by  increasing  within  certain 
specified  limits  the  salaries  of  the  Com¬ 
missioner  and  Deputy  Commissioners. 
The  legislation  providing  the  Y  Com¬ 
mittee  with  such  power  was  enacted  on 
September  1,  1970.  In  February  of  1972, 
the  Y  Committee  formally  voted  to  cor¬ 
rect  the  inequity  by  increasing  the  sal¬ 
aries  of  the  Commissioner  and  Deputy 
Commissioners. 

Issue.  Does  the  State  statute  from 
which  the  Y  Committee  derives  its  au¬ 
thority  to  increase  the  salaries  of  the 
Commissioner  and  Deputy  Commis¬ 
sioner  constitute  a  “pay  practice  pre¬ 
viously  set  forth”  which  existed  prior  to 
November  14,  1971,  within  the  meaning 
of  Economic  Stabilization  Regulations, 
§  201.35? 

Ruling.  No.  Section  201.35(a)  of  the 
regulations  provides  in  part  that  “em¬ 
ployment  contracts  and  pay  practices 
previously  set  forth  which  existed  prior 
to  November  14,  1971,  will  be  allowed  to 
operate  according  to  their  terms”.  Sec¬ 
tion  201.35(d)  provides  in  part  that  “a 
pay  practice  shall  be  previously  set  forth 
only  if  it  can  be  documented  that  prior 
to  November  14,  1971,  an  adjustment  to 
wages  and  salaries  was  decided  finally 
and  formally  in  accordance  with  estab¬ 
lished  procedures”.  Since  the  specific  pay 
increases  were  not  determined  by  the 
State  statute  but  by  the  vote  of  the  Y 
Committee,  which  did  not  occur  until 
February  1972,  there  was  no  “pay  prac¬ 
tice  previously  set  forth”  prior  to  No¬ 
vember  14,  1971. 

This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 

[Pay  Board  Ruling  1972-105] 

QUALIFIED  BENEFIT  STANDARD 

Facts.  Corporation  X  has  a  qualified 
benefit  plan  for  its  employees.  The  cor¬ 
poration  does  not  wish  to  increase  the 
employee  benefits  or  the  contributions 
under  the  plan  for  the  first  control  year. 
However,  the  corporation  desires  to  in¬ 
crease  its  contributions  to  fund  in¬ 
creased  employee  benefits  under  the 
qualified  benefit  plan  in  the  second  con¬ 
trol  year.  It  is  provided  by  Economic 
Stabilization  Regulations  §  201.59(g) 
that: 

For  purposes  of  subparagraph  (1)  of  this 
paragraph,  the  0.7  percent  referred  to  In  sub¬ 
division  (i)  of  such  subparagraph  may  be 
used  in  future  control  years  to  the  extent 
not  utilized  in  a  prior  control  year. 

Issue.  (1)  Does  §  201.59(g)  require 
that  part  of  the  0.7  percent  figure  must 
be  used  by  the  corporation  in  a  pre¬ 
vious  control  year  in  order  to  use  the 
remainder  in  a  subsequent  control  year? 

(2)  Does  §  201.59(g)  allow  the  0.7 
percent  figure  to  be  cumulative  if  not 
used? 

Ruling.  The  answer  with  respect  to  the 
first  issue  is  no.  It  is  provided  by  §  201.59 
(g)  that  the  0.7  percent  increase  “may 
be  used  in  future  control  years  to  the 
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extent  not  utilized  in  a  prior  control 
year.”  If  no  part  of  the  0.7  percent  in¬ 
crease  were  utilized  by  the  corporation 
in  the  prior  control  year,  then  the  entire 
0.7  percent  increase  may  be  carried  over 
to  the  following  control  year,  or  carried 
over  to  a  future  control  year. 

The  answer  with  respect  to  the  second 
issue  is  yes.  The  0.7  percent  figure  is 
cumulative  if  not  used  in  a  prior  control 
year,  and  the  corporation  may  accumu¬ 
late  credit  for  increasing  its  contribution 
to  its  qualified  benefit  plan  in  a  future 
control  year.  Thus,  Corporation  X  could 
have  a  1.4  percent  increase  in  the  second 
control  year  under  the  qualified  benefit 
standard  without  charging  it  against  the 
general  wage  and  salary  standard. 

This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 

[Pay  Board  Ruling  1972-106;  Cost  of  Living 
Council  Ruling  1972-116] 

DAVIS-BACON  ACT 

Facts.  The  Davis-Bacon  Act,  40  U.S.C. 
section  276a  (1970),  requires  that  em¬ 
ployees  working  on  Government  highway 
construction  contracts  must  be  paid  pre¬ 
vailing  area  wages.  Thus,  the  pay  of 
wage-earning  employees  must  conform 
to  the  prevailing  wage  scale  as  previously 
determined  under  the  Davis-Bacon  Act. 
Supervisory,  clerical,  and  administrative 
salaried  employees  in  the  field  crews, 
such  as  superintendents,  field  office  man¬ 
agers,  and  administrators  are  not  cov¬ 
ered  by  the  Davis-Bacon  Act. 

The  needs  of  the  highway  construc¬ 
tion  industry  require  the  transfer  of  em¬ 
ployees  from  one  geographical  area  to 
another  to  work  on  project  locations. 
When  the  transfer  is  from  a  lowrer  base 
economic  area  to  a  higher  base  economic 
area,  by  law  the  employer  must  meet 
the  prevailing  standard  for  wage  earn¬ 
ing  employees.  However,  an  economic 
differential  is  also  experienced  by  sala¬ 
ried  employees.  Industry  practice  has 
been  to  also  meet  the  prevailing  wage 
for  the  salaried  employees,  because  of 
the  shortage  of  qualified  personnel  to 
fill  these  jobs  and  the  employer’s  need 
to  maintain  a  consistent  work  force  to 
meet  obligations  under  the  contract 
being  performed. 

Issue.  Can  employers  in  highway  con¬ 
struction  work  pay  the  equivalent  of 
Davis-Bacon  Act  prevailing  area  wage 
to  salaried  supervisory,  clerical,  and  ad¬ 
ministrative  employees,  who  are  not 
covered  by  the  Davis-Bacon  Act? 

Ruling.  The  wages  paid  by  an  employer 
to  his  wage  earning  employees  to  comply 
with  Federal  statutes,  such  as  the  Davis- 
Bacon  Act,  have  no  effect  on  the  salary 
paid  to  employees  who  are  not  covered 
by  that  Federal  statute.  The  salaried 
supervisory,  clerical,  and  administrative 
employees  thus  do  not  come  within  the 
exclusion  from  coverage  in  the  Economic 
Stabilization  Regulations,  6  CFR  101.103 
(1972).  However,  Regulations  §201.17 
provide  that,  under  certain  circum¬ 
stances,  an  exception  may  be  granted  to 
maintain  historical  differentials  within 
a  unit  affected  by  Davis-Bacon  determi¬ 
nations.  If  some  of  the  above  employees 
are  in  the  same  appropriate  employee 


unit  as  those  who  received  Davis-Bacon 
increases,  they  may  be  eligible  for  an 
exception  if  the  criteria  of  §  201.17  are 
met.  Prior  approval  of  the  Pay  Board  is 
required  for  this  exception. 

This  ruling  has  been  approved  by  the 
General  Counsels  of  the  Cost  of  Living 
Council  and  the  Pay  Board. 

[Pay  Board  Ruling  1972-107] 

MERIT  INCREASES 

Facts.  Employer  X  has  a  plan  which 
it  instituted  in  1968  for  its  employees 
that  provides  for  merit  increases  of  from 
$500  to  $3,000  each  year.  The  $500  in¬ 
crease  is  for  satisfactory  performance 
and  virtually  all  employees  receive  at 
least  that  amount.  The  increases  in  ex¬ 
cess  of  $500  up  to  the  $3,000  limitation 
are  at  the  discretion  of  the  employer  for 
good,  excellent,  and  distinguished  work 
performances. 

Issue.  Can  the  $500  increase  be  con¬ 
sidered  a  longevity  increase  and  there¬ 
fore  be  excluded  from  adjustment  com¬ 
putations  by  reason  of  Economic  Stabili¬ 
zation  Regulations,  §  201.58(b),  relating 
to  the  longevity  exclusion? 

Ruling.  No.  To  be  considered  a  lon¬ 
gevity  increase  under  §  201.58(b),  the 
increase  must  be  solely  related  to  the 
employee’s  length  of  service  and  must 
operate  without  significant  affirmative 
exercise  of  employer  discretion  or  sub¬ 
jective  evaluation  of  the  employee’s  work. 
The  amount  of  the  increase  has  to  be 
determined  in  advance  and  cannot  be 
subject  to  any  discretionary  adjustments. 

This  $500  increase  is  subject  to  dis¬ 
cretionary  adjustment  as  the  employer 
can  award  a  merit  increase  up  to  $3,000. 
The  $500  award  is  in  effect  the  lowest 
increase  within  a  merit  rate  range. 
Hence,  the  $500  increase  will  be  consid¬ 
ered  a  merit  increase  instead  of  a  lon¬ 
gevity  increase  and  be  subject  to  the 
regulations  dealing  wTith  merit  plans. 

This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 

[Pay  Board  Ruling  1972-108] 

CONSTRUCTION  WORKERS 

Facts.  As  employees,  the  members  of 
local  union  A  perform  “in  shop”  mainte¬ 
nance  on  construction  equipment.  That 
is,  all  repair  and  servicing  of  equipment 
is  done  in  a  special  repair  shop  off  the 
job  site.  Most  of  the  shops  with  whom 
the  union  has  contracts  are  manufac¬ 
turer  distributors  under  dealerships  for 
various  types  of  construction  products 
and  are  not  in  direct  construction  or 
building  work. 

The  employment  contracts  for  shop 
mechanics  are  negotiated  separately 
from  the  construction  mechanic’s  con¬ 
tracts.  The  rates  of  pay  for  shop  me¬ 
chanics  are  substantially  lower  than 
those  for  members  of  the  union  work¬ 
ing  in  the  construction  field.  In  addition, 
because  of  their  year-round  employment, 
as  opposed  to  the  seasonal  construction 
employee,  their  fringe  benefits  are  en¬ 
tirely  different. 

Issue.  Are  these  employees  to  be  con¬ 
sidered  as  being  “construction”  workers, 
so  that  a  wage  agreement  affecting  them 


would  require  the  prior  approval  of 
the  Construction  Industry  Stabilization 
Committee  before  taking  effect? 

Ruling.  29  CFR  9.2(e)  (1972),  issued 
pursuant  to  authority  granted  by  Ex¬ 
ecutive  Order  No.  11588,  made  by  the 
President  on  March  29,  1971,  to  imple¬ 
ment  the  power  delegated  to  him  by  the 
Economic  Stabilization  Act  of  1970 
(Public  Law  91-379,  84  Stat.  799),  as 
amended,  provides  that: 

(e)  “Construction”  means  (1)  all  work  re¬ 
lating  to  the  erecting,  constructing,  altering, 
remodeling,  painting,  or  decorating  of  instal¬ 
lations  such  as  buildings,  bridges,  highways 

*  *  *  but  shall  not  include  maintenance  work 
performed  by  workers  employed  on  a  perma¬ 
nent  basis  In  a  particular  plant  or  facility 
for  the  purpose  of  keeping  such  plant  or  fa¬ 
cility  In  efficient  operating  condition. 

Moreover,  29  CFR  9.2 (p)  (1972)  defines 
“construction  industry”  as  including : 

Every  person,  firm,  company,  or  entity 

*  *  *  and  every  employee  employed  by  such 
person,  firm,  company,  or  entity  for  the  per¬ 
formance  of  work  relating  to  a  project  of 
construction  •  *  *  |E]xcluded  from  the  con¬ 
struction  industry  are  *  *  *  suppliers  of  *  *  * 
services  or  supplies  to  members  of  the  In¬ 
dustry  generally,  except  those  operations 

*  *  *  or  services  which  are  performed  In  con¬ 
nection  with  specific  projects  of  construction 
in  such  a  manner  as  to  make  them  a  part 
thereof. 

Clearly,  maintenance  work,  performed 
under  the  above  limitations,  would  not  be 
within  these  definitions  of  “construction” 
or  “construction  industry.”  In  fact,  it 
wrould  be  closely  related  to  the  type  of 
work  specifically  excepted  from  the  defi¬ 
nition.  These  workers  perform  main¬ 
tenance  on  a  permanent  basis,  within  a 
delineated  shop  area,  in  order  to  keep  the 
equipment  in  efficient  operating  condi¬ 
tion. 

Moreover,  the  compensation  system  for 
these  workers  is  totally  divorced  from 
that  of  the  construction  workers,  al¬ 
though  they  may  be  a  part  of  the  same 
union.  The  salary  range  is  lower  and  the 
fringe  benefits  differ:  even  the  term  of 
employment  is  different.  The  only  con¬ 
nection  with  the  construction  industry 
which  these  workers  retain  is  in  the  fact 
that  they  repair  construction  equipment. 
However,  they  do  this  work  in  the  em¬ 
ploy  of  equipment  distributors,  not  the 
construction  companies. 

Therefore,  there  can  be  no  doubt  but 
that  these  workers,  under  the  specific 
conditions  set  forth  herein,  are  not  con¬ 
sidered  to  be  “construction”  workers,  and 
their  employment  contracts  would  not 
require  prior  approval  by  the  C.I.S.C.  be¬ 
fore  taking  effect. 

This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 

[Pay  Board  Ruling  1972-109] 

PIECE-RATE  COMPENSATION 

Facts.  X  is  a  nonunion  contractor  en¬ 
gaged  in  the  erection  of  drywall  for  resi¬ 
dential,  commercial,  and  industrial 
buildings.  X  pays  his  employees  solely  on 
a  piece  rate  basis  and  pays  no  fringe 
benefits  or  other  compensation.  Prior  to 
the  freeze  he  paid  his  drywall  installers 
(residential  and  commercial)  $1.55  per 
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piece  and  his  dry  wall  finishers  (tapers, 
sanders,  point-up  men)  $0.55  per  piece 
f  jr  a  one-story  detached  home  with  uni¬ 
form  8  foot  ceiling  and  a  nail-on  applica¬ 
tion.  He  also  had  different  rates  in  effect 
prior  to  the  freeze  for  more  difficult 
hanging  such  as  that  required  for 
multiple  story  residential  construction, 
townhouses,  high-rise  apartments, 
cathedral  ceilings,  metal  stud  installa¬ 
tions,  etc.  X  wishes  to  grant  an  increase 
to  his  drywall  installers  and  drywall  fin¬ 
ishers,  but  due  to  the  diverse  fluctuations 
in  the  labor  force,  the  seasonal  nature  of 
the  industry,  and  the  effect  of  weather 
conditions  on  the  piece  rate,  converting 
the  piece  rate  to  a  straight-time  hourly 
rate  will  not  give  an  accurate  reflection 
of  the  increase. 

Issue.  May  X  grant  a  5.5  percent  in¬ 
crease  based  on  the  piece  rate  in  exist¬ 
ence  during  the  base  period,  where  it  is 
virtually  Impossible  to  convert  the  piece 
rate  to  a  straight-time  hourly  rate? 

Ruling.  Yes,  the  piece  rate  system  that 
X  uses  to  pay  his  employees  is  a  type  of 
production  incentive  plan  under  Eco¬ 
nomic  Stabilization  Regulations,  §  201.77. 
Pursuant  to  that  section,  any  increase  in 
the  amount  of  compensation  to  the  mem¬ 
bers  of  an  appropriate  unit  which  is  due 
to  a  change  in  the  method  of  calculating 
the  earnings  of  any  employee  is  con¬ 
sidered  to  be  an  increase  in  the  wages 
and  salaries  for  the  appropriate  control 
year. 

The  facts  of  the  case  demonstrate  that 
an  accurate  reflection  of  the  increases 
cannot  be  computed  on  a  straight-time 
hourly  rate  due  to  the  particular  nature 
of  the  industry.  Where  an  accurate  meas¬ 
urement  cannot  be  computed  or  where  it 
Is  impossible  to  compute  the  increases  on 
a  straight-time  hourly  rate,  the  proper 
method  of  computing  the  allowable  piece 
rate  in  the  first  control  year,  is  to  take 
the  piece  rate  in  effect  on  the  base  date 
and  add  to  it  the  product  of  the  general 
wage  and  salary  standard,  or  any  applic¬ 
able  exceptions,  and  such  piece  rate. 

This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 

[Pay  Board  Ruling  1972-110) 

INCENTIVE  COMPENSATION 

Facts.  X  Corporation  adopted  a  written 
plan  of  incentive  compensation  for  its 
executives  on  April  1, 1971.  The  plan  does 
not  qualify  as  an  “existing  contract”  or 
as  a  “pay  practice  previously  set  forth” 
under  the  Economic  Stabilization  Regu¬ 
lations.  The  plan  was  established  prior 
to  November  14,  1971.  No  payments  have 
been  made  under  the  plan.  The  aggregate 
amount  of  incentive  compensation  pay¬ 
able  under  the  plan  is  determined  ac¬ 
cording  to  a  definite  method  or  clear 
formula.  Administration  of  the  plan  is 
in  accordance  with  all  conditions  and 
limitations  expressed  therein  and  is  in 
the  customary  manner  without  any  de¬ 
viation  from  such  manner  for  purposes 
of  circumventing  the  intent  of  the  wage 
and  salary  stabilization  program. 

Issue.  Under  Economic  Stabilization 
Regulations,  §  201.74  may  X  Corporation 
administer  the  plan  as  an  established 
incentive  compensation  plan? 


Ruling.  No.  The  plan  has  been  in  exis¬ 
tence  less  than  1  year.  Accordingly,  It 
does  not  comply  for  administration  under 
§  201.74  (a)(1),  since  it  does  not  meet 
the  condition  that  a  payment  was  made 
in  any  of  the  last  3  plan  years  ending 
before  November  14,  1971.  It  must  be 
treated  under  the  regulations  as  a  new 
plan,  §  201.74(d)  (1),  and  must  be  ap¬ 
proved  by  the  Pay  Board,  §  201.78(c). 

This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 

[Pay  Board  Ruling  1972-111] 

EMPLOYEE  LOAN— INDIRECT 
REMUNERATION 

Facts.  An  executive  of  a  corporation 
received  a  bona  fide  loan  of  $50,000  from 
the  corporation  pursuant  to  an  employ¬ 
ment  agreement  entered  into  after  No¬ 
vember  13,  1971.  The  loan  had  an  annual 
simple  interest  rate  of  3  percent  and 
there  was  an  unconditional  written 
promise  to  pay  on  demand  or  on  a  speci¬ 
fied  date. 

Issue.  Would  the  difference  in  annual 
interest  paid  based  upon  the  agreed  in¬ 
terest  rate  and  the  annual  interest  that 
would  have  been  charged  in  an  arm's 
length  transaction  be  included  in  wages 
and  salary  as  indirect  remuneration  un¬ 
der  Economic  Stabilization  Regulations, 
§  201.2? 

Ruling.  Yes.  Where  an  employer  makes 
a  loan  or  advance  directly  or  indirectly 
to  an  employee  pursuant  to  an  agree¬ 


ment  entered  into  after  November  13, 
1971,  and  charges  no  interest,  or  charges 
interest  at  a  rate  which  is  not  equal  to 
an  arm’s  length  rate  as  defined  in  this 
ruling,  the  difference  between  the  annual 
interest  paid  based  upon  the  agreed  in¬ 
terest  rate  and  the  annual  interest  that 
would  have  been  paid  if  an  arm’s  length 
interest  rate  had  been  charged  will  be 
included  as  an  item  of  wages  and  salary. 

Ruling.  For  purposes  of  this  ruling,  the 
arm’s-length  interest  rate  shall  be  the 
rate  of  interest  that  would  have  been 
charged  at  the  time  the  indebtedness 
arose  in  independent  transactions  under 
similar  circumstances  not  involving  an 
employer-employee  relationship.  All 
relevant  factors  will  be  considered,  in¬ 
cluding  the  amount  and  duration  of  the 
loan,  the  security  involved,  the  credit 
standing  of  the  borrower,  and  the  inter¬ 
est  rate  prevailing  at  the  situs  of  the 
lender  or  creditor  for  comparable  loans. 

This  ruling  applies  to  all  loans  or  ad¬ 
vances  of  money  or  other  consideration 
(whether  or  not  evidenced  by  a  written 
instrument)  which  are  forms  of  bona 
fide  indebtedness. 

For  example,  if  the  arm’s-length  rate 
of  interest  is  determined  to  be  6  percent 
per  annum  in  the  instant  factual  situa¬ 
tion,  then  $1,500  will  be  included  as  an 
item  of  wages  and  salaries  in  the  first 
year  of  the  loan,  determined  as  follows: 

This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 


$50,000  X  6  percent  arm’s-length  Interest  rate _  $3,000 

$50,000  X  3  percent  actual  simple  Interest  rate _  —1,500 

Included  in  wages  and  salaries _  $17500 


[Pay  Board  Ruling  1972-112) 

ESSENTIAL  EMPLOYEES 

Facts.  An  employer  pays  his  employees 
a  flat  rate  of  compensation.  In  addition, 
the  employer  has  a  written  incentive 
plan  which  qualifies  under  the  Economic 
Stabilization  Regulations,  §  201.74(a)  as 
an  “established  plan”. 

For  the  past  several  years,  the  em¬ 
ployer  has  had  difficulty  in  both  retain¬ 
ing  his  old  employees  and  recruiting  new 
ones.  Accordingly,  he  desires  to  raise  his 
employees’  salaries  under  the  exception 
found  in  Regulations  §  201.14. 

Issue.  Does  incentive  compensation 
paid  pursuant  to  a  §  201.74(a)  “estab¬ 
lished  plan”  constitute  wages  and  sala¬ 
ries,  and  as  such  may  it  be  increased 
if  the  Pay  Board  grants  the  employer  a 
§  201.14  exception? 

Ruling.  No.  Although  wages  and  sala¬ 
ries  are  defined  by  Regulations  §  201.2  to 
include  incentive  pay,  §  201.71(b)  states 
that  Subpart  F  (Executive  and  Variable 
Compensation)  shall  control  when  it  is 
in  conflict  with  the  §  201.2  definition  of 
wages  and  salaries.  Therefore,  the 
§  201.72(a)  definition  of  wages  and  sal¬ 
aries  found  in  Subpart  F  controls.  This 
definition  states  that  the  term  “wages 
and  salaries"  has  the  same  meaning  “as 
under  §  201.2  except  that  items  consti¬ 
tuting  incentive  compensation  shall  not 
be  treated  as  wages  and  salaries  *  * 

It  follows  that  the  employer  may  not 
treat  incentive  compensation  which  Is 


paid  pursuant  to  a  1  201.74(a)  “estab¬ 
lished  plan”  as  wages  and  salaries  if  he 
is  granted  an  exception  pursuant  to 
§  201.14. 

This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 

[Pay  Board  Ruling  1972-113] 

STOCK  OPTION  PLANS 

Facts.  Corporation  A  has  a  5-year 
stock  option  plan  in  existence,  expiring 
June  30, 1973,  which  meets  the  conditions 
of  Economic  Stabilization  Regulations, 
5  201.76(b).  The  original  authorization 
under  such  plan  was  100,000  shares.  Dur¬ 
ing  the  first  3  fiscal  years  of  the  employer 
during  which  the  plan  operated,  all  of 
the  authorized  shares  were  granted  to  the 
employees  in  the  plan  unit. 

Issue.  Must  Pay  Board  approval  be 
obtained  in  order  to  authorize  additional 
shares  under  the  existing  plan? 

Ruling.  No.  The  plan  may  be  renewed 
for  a  period  of  years  or  replenished  under 
Regulations,  5  201.78(a),  which  provide 
for  the  replacement  of  existing  plans  or 
practices  which  have  lapsed  or  termi¬ 
nated.  The  grant  of  shares  during 
an  employer’s  fiscal  year  may  not  exceed 
the  number  allowable  under  §  201.76(b) 
(1)  or  (c),  whichever  is  applicable,  with 
regard  to  the  plan  prior  to  replenishment 
or  renewal,  and  all  other  conditions  of 
§  201.76(b)(1)  must  be  met  in  order  to 
qualify  as  a  replacement  of  an  existing 
plan  or  practice  which  does  not  require 
Pay  Board  approval. 
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This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 

[Pay  Board  Ruling  1972-114] 

SALES  COMMISSION  PLAN 

Facts.  On  January  1, 1971,  a  retail  firm 
established  a  sales  commission  plan, 
whereby  an  individual  salesman’s  com¬ 
mission  is  computed  weekly  on  the  basis 
of  the  gross  profit  on  the  products  he 
sells  (i.e.,  the  difference  between  the  sales 
price  and  cost)  and  not  on  the  gross 
sales  price  of  the  product. 

Issue.  Does  this  sales  commission  plan 
meet  the  requirements  of  the  Economic 
Stabilization  Regulations,  §  201.77(a) 
(1),  relating  to  established  sales,  com¬ 
mission,  and  production  incentive  plans 
or  practices? 

Ruling.  Yes.  According  to  §  201.77(a) 
(1),  sales,  commission,  and  production 
incentive  plans  or  practices  may  continue 
to  operate  in  accordance  with  their  pro¬ 
visions  if  they  were  established  and  in 
effect  before  Novembr  14,  1971.  Plans  or 
practices  which  meet  this  requirement 
are  those  which  directly  reflect  the  per¬ 
formance  of  the  employee  participant 
in  the  form  of  sales  or  production  out¬ 
put.  Thus,  since  the  sales  commission 
plan  here  directly  reflects  employee  per¬ 
formance,  rather  than  being  primarily 
tied  to  a  percentage  of  profits  without 
reference  to  the  employee  recipient’s 
individual  performance,  it  meets  the  re¬ 
quirements  of  §  201.77(a)  (1). 

This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 

[Pay  Board  Ruling  1972-115;  Price 
Commission  Ruling  1972-133] 

DIRECTORS’  FEES 

Facts.  A  is  a  director  of  XYZ  Corpora¬ 
tion.  As  a  director,  he  is  paid  a  specified 
amount  for  each  board  of  directors  meet¬ 
ing  he  attends.  A  is  also  president  of 
XYZ  Corporation,  and  receives  a  salary 
for  his  services  as  president,  under  the 
terms  of  an  employment  contract  with 
the  corporation. 

Issue.  Are  the  amounts  paid  to  A 
“wages”  or  “prices”  within  the  Economic 
Stabilization  Regulations? 

Ruling.  Amounts  paid  to  A  as  a  direc¬ 
tor  are  fees  for  a  “service”  within  the 
Economic  Stabilization  Regulations; 
amounts  paid  to  A  as  an  officer  of  the 
corporation  are  “wrages”  within  the 
regulations. 

A  director,  as  such,  is  not  an  employee 
of  his  corporation.  No  person  can  order 
a  director  to  act  or  vote  in  a  particular 
way.  Even  though  stockholders  are  en¬ 
titled  to  remove  a  director  from  his  posi¬ 
tion,  they  may  not  dictate  his  actions  so 
long  as  he  remains  in  that  office.  19  C.J.S. 
Corporations,  Sections  742-743. 

Because  a  director’s  activities  are  not 
generally  subject  to  the  control  of  a 
superior  within  the  corporation,  he  can¬ 
not  therefore  be  classified  as  an  “em¬ 
ployee”  for  purposes  of  the  economic 
stabilization  program. 

As  defined  in  the  Economic  Stabiliza¬ 
tion  Regulations,  a  “service”  includes 
any  service  performed  by  a  person  for 
another  person  other  than  in  an  em¬ 
ployment  relationship.  Economic  Stabi- 
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lization  Regulations  6  CFR  300.5  (1972). 
Therefore  the  amounts  paid  to  A  by  XYZ 
Corporation  for  his  services  as  a  director 
are  fees  for  a  service;  and  thus  are  sub¬ 
ject  to  the  Price  Commission  Regulations. 

If  a  person  who  is  a  corporation  direc¬ 
tor  performs  services  for  the  corpora¬ 
tion  beyond  those  required  of  him  as  a 
director,  and  subject  to  the  control  of 
the  board  of  directors  or  a  superior 
officer  of  the  corporation,  he  may  be  an 
employee.  Whether  or  not  services  are 
performed  as  an  employee  of  the  cor¬ 
poration  must  be  determined  on  the 
basis  of  all  the  facts  and  circumstances. 
Wharton  v.  Fidelity — Baltimore  National 
Bank,  222  Md.  177,  158  A.2d  887  (1960). 

This  ruling  has  been  approved  by  the 
General  Counsels  of  the  Price  Commis¬ 
sion  and  the  Pay  Board. 

[Pay  Board  Ruling  1972-116] 

NEW  ORGANIZATION 

Facts.  An  inactive,  but  legally  existing, 
corporate  “shell”  is  being  revived  by  in¬ 
vestors.  It  is  anticipated  that  the  em¬ 
ployees  will  participate  in  the  employee 
compensation  benefits  which  existed 
before  the  corporation  became  inactive. 

Issue.  Would  the  revived  Corporation 
constitute  a  “new  organization”  under 
the  Economic  Stabilization  Regulations, 
so  as  to  be  required  to  file  a  report  with 
the  Pay  Board  with  respect  to  the  estab¬ 
lishment  of  variable  and  executive  com¬ 
pensation  plans? 

Ruling.  Yes.  Economic  Stabilization 
Regulations,  §  201.79(a),  provide  that 
“Any  business  *  *  *  organized  or  estab¬ 
lished  on  or  after  November  14,  1971,” 
must  report  all  incentive  compensation 
plans  to  the  Pay  Board  within  90  days 
after  their  establishment. 

Although  the  corporation  had  existed 
at  an  earlier  time,  the  intervening  period 
of  inactivity  would  make  the  revival  of 
the  corporation  analogous  to  the  organi¬ 
zation  or  establishment  of  a  new  corpo¬ 
ration.  All  that  wrould  remain  of  the  old 
entity  would  be  the  original  paperwork 
through  wrhich  it  was  created.  The  act  of 
raising  new  capital,  making  business 
commitments,  and  staffing  the  corpora¬ 
tion  would  be  identical  to  the  procedures 
followed  in  the  organizing  of  an  entirely 
new  business.  Therefore,  the  revived  cor¬ 
poration  would  come  within  the  thrust 
of  §  201.79(a)  and  would  be  required  to 
report  all  incentive  compensation  to  the 
Pay  Board  for  review. 

This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 

[Pay  Board  Ruling  1972-117] 

REQUIRED  EMPLOYEE  DONATIONS 
AS  “WAGES  AND  SALARIES” 

Facts.  The  employees  of  company  X 
are  covered  by  a  collective  bargaining 
agreement,  one  of  the  terms  of  which 
requires  each  employee  to  donate  12  cents 
of  his  hourly  pay  rate  for  each  hour 
worked  to  an  “Industrial  Growth  Fund,” 
the  proceeds  of  which  are  used  for  ad¬ 
vertising  industry  products  and  for  edu¬ 
cating  new  employees. 

Issue.  Since  the  employees  are  re¬ 
quired  (pursuant  to  a  collective  bargain¬ 
ing  agreement)  to  contribute  a  specified 


portion  of  their  pay  into  the  “Industrial 
Growth  Fund,”  should  an  amount 
equivalent  to  such  required  contribution 
be  excluded  from  wages  and  salaries? 

Ruling.  No.  The  term  “wrages  and  sal¬ 
aries”  is  defined  to  include  “all  forms  of 
direct  and  indirect  remuneration  or  in¬ 
ducement  to  employees  by  their  employ¬ 
ers  for  personal  services,  which  are  rea¬ 
sonably  subject  to  valuation  *  *  Eco¬ 
nomic  Stabilization  Regulations,  §  201.2. 
Such  definition  does  not  provide  any  ex¬ 
clusion  for  payments  by  employees  of  a 
portion  of  their  wages  and  salaries  into 
funds,  regardless  of  the  purpose  of  such 
funds  and  irrespective  of  who  controls 
such  funds.  The  fact  that  an  employee 
elects,  either  through  his  own  initiative 
or  as  a  result  of  a  negotiated  contract 
covering  his  employment,  to  contribute 
a  portion  of  his  direct  remuneration  to 
any  fund  does  not  change  the  original 
status  of  such  remuneration.  Accord¬ 
ingly,  in  the  above  situation,  the  12  cents 
per  hour  earned  and  contributed  to  the 
“Industrial  Growth  Fund”  constitutes 
“w'ages  and  salaries”  within  the  mean¬ 
ing  of  the  regulations. 

This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 

[Pay  Board  Ruling  1972-118] 

RETROACTIVE  SALARY  INCREASES  TO 
REFLECT  INCREASED  PRODUCTIVITY 

Facts.  In  July  1971,  employer  A  and 
the  union  representing  pertain  plant  em¬ 
ployees  reached  agreement  on  a  new 
contract  to  be  effective  August  1,  1971. 
The  contract  provided  for  a  specific  wage 
increase  to  such  plant  employees,  effec¬ 
tive  September  1,  1971,  in  return  for 
certain  work  rules  changes  and  the  in¬ 
troduction  of  new  machinery  and  equip¬ 
ment  designed  to  increase  productivity. 
The  new  machinery  and  new  work  rules 
were  put  into  effect  on  August  1,  1971, 
and  resulted  in  an  immediate  produc¬ 
tivity  increase  which  more  than  offset 
the  expected  cost  to  the  employer  of  pay¬ 
ing  the  wage  increase.  Because  of  the 
freeze,  the  wage  increase  was  not  put  into 
effect  until  November  14,  1971. 

Issue.  Is  the  wage  increase  lawfully 
due  and  payable  retroactively  to  Septem¬ 
ber  1, 1971? 

Ruling.  Yes.  Economic  Stabilization 
Regulations,  §  201.36(a),  provide  that 
wage  and  salary  increases  “which  have 
been  *  *  *  withheld  under  the  author¬ 
ity  granted  by  the  Act  are  lawfully  due 
and  payable,  if  a  determination  is 
made  •  *  •  that  such  increases  were 
provided  for  by  *  *  *  agreement  *  *  • 
prior  to  August  15,  1971,  and  that  *  *  * 
productivity  has  been  increased  •  *  *  in 
order  to  cover  such  increases.” 

Pursuant  to  §  201.36(c)  (1)  (i),  the  fac¬ 
tual  requirements  of  paragraph  (a) 
are  deemed  satisfied  with  respect  to 
whether — 

(1)  The  amount  of  a  wage  and  salary  In¬ 
crease  provided  for  by  law,  contract,  agree¬ 
ment,  or  practice  was  established  prior  to 
August  15,  1971,  If  such  amount  was  deter¬ 
mined  and  definite  and  If — 

(1)  A  contract  was  executed,  entered  Into, 
or  became  effective  prior  to  August  15, 
1971,  •  •  • 
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Moreover,  pursuant  to  §  201.36(c)  (2) 
(Iv),  the  factual  requirement  in  para¬ 
graph  (a)  that  productivity  increased  is 
deemed  satisfied  if — 

(lv)  An  employer  and  the  employee  mem¬ 
bers  of  the  unit,  or  their  collective  bargain¬ 
ing  agent,  have  taken  action  prior  to  Au¬ 
gust  15,  1971,  to  modify  work  practices  either 
relating  to  the  Introduction  of  new  or 
changed  equipment  methods  or  processes,  or 
otherwise,  which  Is  designed  to  and  does  re¬ 
sult  In  an  Increase  In  the  productivity  of 
the  appropriate  employee  unit  *  *  * 

Furthermore,  pursuant  to  §  201.36(c) 
(3)  (ii),  the  factual  requirement  in  para¬ 
graph  (a)  that  productivity  was  in¬ 
creased  to  cover  a  wage  or  salary  increase 
is  deemed  satisfied  if — 

(11)  Action  modifying  work  practices  to  In¬ 
creased  productivity  taken  by  an  employer 
and  the  employee  members  of  the  unit,  or 
their  collective  bargaining  agent,  was  taken 
to  provide  for  a  wage  and  salary  increase  and 
the  resulting  increase  in  productivity  Is 
adequate  to  cover  the  wage  and  salary 
increase,  *  *  * 

Under  the  facts  described  above,  the 
amount  of  the  wage  increase  was  deter¬ 
mined  and  definite  in  a  contract  effective 
prior  to  August  15,  1971,  although  the 
wage  increase  was  not  effective  until  Sep¬ 
tember  1,  1971.  Moreover,  the  work  rules 
changes  and  introduction  of  new  ma¬ 
chinery  and  equipment  were  designed  to 
increase  productivity  and  did,  in  fact,  in¬ 
crease  productivity  more  than  adequately 
to  cover  the  wage  increase  provided  for 
in  the  agreement. 

Accordingly,  the  requirements  of 
§  201.36(a)  under  the  special  rules  pro¬ 
vided  in  §  201.36(c)  are  deemed  to  be  sat¬ 
isfied.  Therefore,  the  wage  increase  under 
the  facts  described  above  is  lawfully  pay¬ 
able  by  employer  A  retroactively  to  Sep¬ 
tember  1,  1971,  subject  only  to  the  deter¬ 
mination  rules  as  set  forth  in  §  201.36(b) . 

This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 

[Pay  Board  Ruling  1972-1 19 [ 

RETROACTIVE  WAGE  INCREASE, 
BASED  UPON  PRICE  INCREASE 

Facts.  On  August  1,  1971,  company  A, 
a  mail-order  company  that  solicits  cus¬ 
tomers  by  the  use  of  mail  order  catalogs, 
decided  to  raise  its  employees  wages  and 
salaries  by  a  definite  amount  as  of  Sep¬ 
tember  1,  1971.  However,  company  A  did 
not  communicate  this  decision  to  its  em¬ 
ployees  at  that  time,  but  printed  new  cat¬ 
alogs  to  reflect  increased  prices  and  ar¬ 
ranged  to  mail  the  catalogs  to  its  custom¬ 


ers  on  August  16,  1971.  The  freeze  period 
of  the  Economic  Stabliization  Program 
precluded  both  the  mailing  of  the  new 
catalogs  reflecting  the  increased  prices 
and  the  payment  of  scheduled  wage 
increases.  The  new  catalogs  were  finally 
sent  out  after  November  13,  1971,  at  the 
conclusion  of  the  freeze  period,  when  the 
price  increases  had  been  approved  by 
the  Price  Commission.  Company  A  de¬ 
sires  to  pay  the  increase  in  wages  and 
salaries  of  its  employees,  retroactive  to 
September  1,  1971. 

Issue.  May  the  retroactive  wage  and 
salary  increase  be  paid  pursuant  to  the 
Economic  Stabilization  Regulations, 
§  201.36? 

Ruling.  No.  Section  201.36(a)  provides 
as  follows: 

Subject  to  the  provisions  of  paragraphs  (b) 
and  (c)  of  this  section,  any  increases  in 
wages  and  salaries  which  have  been  or  would 
be  withheld  under  the  authority  granted  by 
the  Act  are  lawfully  due  and  payable,  If  a 
determination  is  made  that  such  Increases 
were  provided  for  by  law,  contract,  agree¬ 
ment,  or  practice  established  prior  to  Au¬ 
gust  15,  1971,  and  that  prices  have  been 
advanced,  productivity  has  been  increased, 
taxes  have  been  raised,  appropriations  have 
been  made,  or  funds  have  been  otherwise 
raised  or  provided  for  in  order  to  cover  such 
increases. 

The  enactment  of  203(c)(3)  of  the 
Economic  Stabilization  Act  Amendments 
of  1971  (Public  Law  92-210,  85  Stat.  743), 
did  not  alter  the  requirement  that  prices 
must  have  been  increased  prior  to  Au¬ 
gust  16,  1971,  in  anticipation  of  wage  and 
salary  increases  scheduled  to  take  effect 
after  August  15,  1971.  Company  A  did 
not  actually  raise  the  prices  for  its  goods 
and  services  until  after  November  13, 
1971,  following  approval  of  the  proposed 
increase  by  the  Price  Commission.  Be¬ 
fore  the  determination  that  prices  were 
raised  prior  to  August  15,  1971,  can  be 
made,  the  necessary  element  of  com¬ 
munication  to  the  public  of  such  price 
increases  must  have  taken  place.  Com¬ 
pany  A’s  method  of  notifying  the  public 
of  price  increases  is  by  use  of  mail  order 
catalogs.  Since  the  catalogs  were  not  sent 
out  until  long  after  August  15,  1971,  no¬ 
tice  of  such  price  increases  prior  to  that 
date  did  not  take  place.  As  a  result,  the 
proposed  retroactive  wage  increase  can¬ 
not  qualify  under  §  201.36. 

This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 

[Pay  Board  Ruling  1972-120] 

PAY  PRACTICE  PREVIOUSLY 
SET  FORTH 

Facts.  A  corporation  has  a  written 
formula  whereby  it  sets  its  maximum 


wage  rate  on  the  basis  of  an  annual  sur¬ 
vey  of  local  wage  practices. 

Issue.  Does  the  implementation  of  the 
formula  based  upon  the  annual  survey  of 
local  wages  constitute  a  “pay  practice 
previously  set  forth”  within  the  meaning 
of  Economic  Stabilization  Regulations, 
§  201.35? 

Ruling.  No.  Section  201.35(d)  provides 
that  “*  *  *  a  formula  for  determining 
general  adjustments  to  wages  and 
salaries  is  not  a  pay  practice  previously 
set  forth”. 

This  ruling  has  been  approved  by  the 
General  Counsel  of  the  Pay  Board. 
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